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Annotation

VALIDITY, CONSTRUCTION, AND APPLICATION OF STATE STATUTDR:Y-PROVISIONS
LIMITING AMOUNT OF RECOVERY IN MEDICAL MALPRACTICE CLAIMS = = . -

Carol A, érocca, 1.D.

One of the more controversial medical malpractice tort reforms js the imposition by =
statute of a limit to the damages recoverable by an injured plaintiff and those whose * -:
claims against .a health care provider derive from the patient’s injury. Such statutes vary
in the degree to which they constrain the recovery, and may be evaluated in terms of
the reasonability of a complete statutory scheme affecting many -aspects of medical
malpractice litigation. An unusual approach was upheldiin University of Miami'v Echarte
(1993, Fla) 618 50 2d 189, 26 ALRSth 831, in which the court considered the validity of
statutes which imposed damage limitations when the parties ¢hose 'to have their dispute
arbitrated, or when the plaintiff chose to go to trial after-refusing ‘a defendant’s offer to
arbitrate. State constitutional provisions have been‘important in-determining the validity
of damage limitations, and some courts have demanded that the statutory schéme' ’
provide an adequate substitute for the malpractice victim's former rights. In addition'to
issues of validity, statutory damage "caps” also present gquestions of construction when,
for example, multiple defendants or causes of ‘action, or other statutes limiting damages -
in the particular circumstances, :are involved. Cases deciding these and-other issues =
“relevant to the validity and application of statutes Hmiting medical malpractice. *

recoveries are collected and analyzed in this annotation. ...
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' Th;s annotatfon {Fi\iil dlscusses those cases in whlch the ccurts have cons:dered the i
vaizd:ty and constructlon of state statutory provasyons wh;ch fimit'the amount of damages
recoverable in a medical malpractice action. Only cases dealing with statutory provisions
specifically limiting malpractice damages are included, and not: those considering
statutes, for example, which limit ‘personal injury or wrongfuf death damages generally,
limit governmental or charitable immunity generally; or provide for the striacturing of a
medical malpractice award without Timitation of amount: {FN2] Although the abrogation
of the "collateral source” rule may result in a.lower allowable recovery in medical
malpractice actions; cases considering the validity of such statutes are not nciuded.

[FN3] The questions of when a defendant qualifies as a health care’ provider so as to be
entitled to the benefit of a statutory damage limitation, [FN4] and which patient and
nonpatient claims are medical or healing art malpractice wnthm the meamng of such a o
statute, have also been treated elsewhere. [FN5] S
A number of jurisdictions may haverules, regulations, constitutional provisions, or
legisfative enactments directly bearing upon this subject. These provisions are discussed
herein only to the extent and in the form that they are reflected in the: courts’ opinions
that fall within the scope of this annotation. The reader is conseguently advised to
consult the appropriate statutory or regulatory compilations to ascertain the current



status of aEI statutes dlscussed herern ;nciudtng those lssted m i:he Jursscirctienai Tabie of
Cited Statutes and Cases, ;

[b] Related annotations

Validity, Construction and Applacataon of State Burth Related Neurofoglcal Imury

Ccmpensat;on Programs 111 ALRSth 459, .

Tort Claim for Negligent Credentialing of Phys:cnan 98 ALRSth 533 .

Malpractice in daagnos;s and treatment of maie urmary tract and reiated orgaras 48

ALRSth 575..

AHowance of pumtwe damages in med:cal maiprac‘t:ce act:on 5 ALRSth 14 .

Recovery of damages for.expense of medical momtormg to detect or, prevent future.

disease or condition. 17 ALRSth 327. '

Medical malpractice; who are "health care providers,” or the like, whose actions fall

within statutes spec:lfscatly govemmg actuans and damages for med:cal maipract;ce 12 -

ALRSth 1. :

Jointiand. severai i;ab;Exty of phys:csans whose mdependent neghgence in treatment of L

“patient causes indivisible injury. 9 ALRSth 74 :

What patient. claims’ against doctor,’ hosprtai or samliar heaith care prowder are not-

sub;ect to statutes specaﬁcaify govemang acteons and damages for medical maipractsce,_. :

89 ALR4th 887.

What nonpat;ent claims agaanst doctors, hospstais or; sxmslar health care providers are

not subject to statutes specifically governing actions and damages for medical

malpractice. 88 ALR4th 358

Validity and construction of state statute abrogating collateral source rule as to medical

malpractice actions. 74 ALR4th 32.

Validity and construction of statute or ordinance Hmiting the kinds or amount of actual

damages recoverable in tort action against governmental unit, 43 ALR4th 19.

Validity of state statute providing for pertodlc ;:Jayment of future damages in medical

malpractice action. 41 ALR4th 275,

- “Priority and apportlonment of irablhty between med:cai anf:i hospsta expense msurers 25
ALR4th 1022 o

Effect of ant;cupated mfiatton on damages for f‘uture Iosses—*modem cases. 21 Ai_R4th

21.

Validity of statute establishing contingent fee scaie for attorneys representing partses in

medical malpractice actions. 12 ALR4th 23.

Per diem or similar mathemataca! basss for fzxang damages for pa:n ancf suffermg 3
ALR4th 940. .

Collateral source rule mgured person S hospstalzzataon oa' medscai insurance as affectmg

damages recoverable. 77 ALR3d 415. :

Admissibility of expert medical testimony as to future consequences of injury as affected

by expression in terms of probability or possibility, 75 ALR3d 9.

Allowance of punitive damages in medical malpractice action, 27 ALR3d 1274,

Sufficiency of evidence, in personal injury action, to prove future pam and suffering and

to warrant instructions to jury.thereon. 18 ALR3d 10.

Necessity and manner, in.personal injury or death act;on of pleading spec;al damages in

the nature of medical, nursing, and hospital expenses. 98 ALR2d 746.

Collateral source rule: receipt: of public or pr;vate pensnon as affecting recovery against a

tortfeasor. 75 ALR2d 885. .

Hospital and medical services furmshed to m;ured person by government as affecting

damages recoverable for personal injury or death. 68 ALRZd 876.

Immunity from liability for damages in tort of state or governmental unit or agency in

operating hospital. 25 ALR2d 203.

Federal Tort Claims Act: medical malpractice cases. 9 ALR Fed 16.

§ 2. Summary and comment



[a] Generaliy

The most-direct method attempted to alleviate the increasing cost of medical

malpractice insurance has been the enactment of statutes Jimiting the damages
recoverable by medical malpractice plaintiffs. Such statutes modify the'resuit of the -
application of the general rules-applicable to an‘award of damages'in a medical =~
malpractice action, which are those governing the recovery’ of damages generally. [FN6]
Statutes limiting the‘damages: recoverable in medical malpractice actions differ,”
however, not-only'in the specific limit applied, but in the types of damages limited; and
as to whether a patient's compensation fund'i$ created as a source of recovery beyond -
the judgment allowed against a health care provider. Jurisdictions providing fora’ -7
patient's tompensatib_n_fund,"which“may-bé found iy conjunction with a medical 7
malpractice insurance program, have usually created a scheme in‘which there isa
statutory cap on damages recoverable from a health care provider or providers, and a’
higher cap on total damages recoverable; with the fund fiable for the'difference. These
different kinds of statutes have met with-various challenges, under both'state and: -
federal constitutions, but when statutes have'been invalidated, there has invariably been
Equal protection arguments have been based on the fact that the statutes at'issue’
distinguish between ‘medical malpractice plaintiffs and other tort victims, and-also
between'less seriousty and more seriously injured patients, the former being able to
receive full compensation for:their damage within the statutory iimitation, while the
latter are not. Of those darnage limitations enacted, ‘proportionately:more of the'least -
restrictive type; on noneconomic.darages only, have been upheld. Courts have both
upheld:(-§ 3[al) and invalidated (-§ '3[b]) statutes limiting nonecenomic damages-on
equal protection:grounds, the outcome depending on how closely 'the statute is.
scrutinized under the; rational basis test.: While the' cotirts are in agreement that that test
is the proper one, and the ‘statutes do not affect a suspect ‘Class requiring ‘the closest
scrutiny, some courts have examined the evidence for the existence of a medical ==
malpractice insurance crisis, or the purported effectiveness of damage limitations in ~
ameliorating it, while others have declined to second guess iegislative determinations.
Under the similar analysis used to determine validity under the due'process-clause,
statutes limiting only noneconomic damages in medical-malpractice actions Wwere upheld

( & 4).:When:deprivation of the right to trial by jury has beeri asserted, again‘courts. -
have diverged, some finding it the prerogative ‘of the legislature to regulate the

remedies available to plaintiffs (-8 5[al), and others deciding that the jury 'miist
determine, not only what the plaintiff is entitled to, but what he ofF she will réceive in -
damages ( §:5[b]). As to a'challenge under a state constitutional provision guaranteeing
that the courts of the state be open and afford a remedy for every injury, the court held
that-a statute limiting noneconomic medical malpractice damages was not invalid,
because it did not create any preconditions or procedural barriers to suit { ‘§.8), rejecting
the contention that the legislature must provide a guid pro-quo when it éx'@rcis_ed'its '
right to modify or abolish a common-law right of action. Anocther court, however, tpheld
a statute which imposed noneconomic damage limitations whef the parties agreedto
have their dispute-arbitrated, or when a plaintiff refused a 'defendant’s offer to-arbitrate

( & 7), against the argument that it:violated the right to access to'the courts, even
though the court required the statute to provide a benafit commensurate with the loss of
the right fully to recover medical malpractice damages, ' '
Another type of statute applicable to medical malpractice actions limits all the plaintiffs’
damages except for medical and related expenses. ‘The validity of such a statute was
upheld by the state supreme court against various state and federal constitutional
challenges, as to both the cap on damages recoverable from a health care provider ( §
8), and the limit on damages for which the patient's compensation fund was liable ( &
9). Earlier, that court had promulgated the analysis appropriate for the determination of



validity under the right to equal protection, and the statute was upheld by other courts
against such a challenge ( § 10[al). Another statute of the same type, however, failed to
survive an equal protection challenge against its apphcat;on to claims of the
catastrophically injured ( & 10[b1), although it was.found valid as applied to: wrongfui
death actions{-§:11), the.court deciding:that there was a sufficient nexus between:the
statute and ‘the state’s interest in insuring.compensation only to those who have the
closest relation to the: deceased. A violation of equal protection was found, however,
when am@ndments allowing : the exclusion of medical and related expenses: fram
statutory limitations on-medical malpractice damages differed-interms:of thesr
retroactive: app%ucaticm to ‘public and private patients (. 8:12), because there was ne-
rational basis. for: distmgu;shmg between-them in this regard. .
Although a statute Iamlt;ng medical. malpractuce damages except for med;cai and reiated
expenses was found wvalid under the federal due process clause ( §:13),; it'was: -
determined to viclate the.open courts.provision of the. state constitution; as-applied to
claims of the catastoph;caiiy mjured (. §:14). Because that provision protected only: .
common- -law: causes of action, ‘however; the 'statute could validly be applied, under the
'constatuhonai Quaranty of. open: courts, to wrongful death claims, which had been
. created by the 1egnslature (515 A ‘court also found that there was' no woiat;on ofa:
state constitutional provision pmhtbttmg governmentai :mmumty by a statute’ hm;tmg
medical maipractxce damages, except for med;caﬁ and reiated expenses recoverabte
against the state (. §w_) e
A third type of statute iem;ts the totai damages recoverabie ina medtcaf malpract:ce
action..Some courts have sustained such-statutes under equal protection clauses { §-
17al), having found a rational connection: between the damage limitations and-the goal
of reducing medicai maipract:ce insurance rates. Other. courts -have-invalidated them { §
17[b]), often stating that it was unjust to require the:most seriously injured: maipractice
victims'to bear the: burden of alleviating a- perce;ved maEpractece insurance:crisis.:When:
challenged: under the: right 1o due process; however; statutes limiting the total:damages
recoverable in medtca} malpractice actions have been upheld (.§ 18); whether the c!anm
Was: baseci on. substantive or:procedural grounds Violation: of the right: o trial by’ 3ury
~has also been the basis forinvalidating statutes limiting total medical malpractice -
damages: ( §191b1), although other courts have sustained them ( §19[al); because the .
jury retained its function as factfmder of the amount: of damages, while the statute:
tmptemented tha.rfght of the legisiature to limit-the actual remedy. Conssdemg a statute
prov;dmg separate limits. of liability for health care providers. and a. state-run patient’s-
compensatmn fund, the court recognized that the nght to: tr;a! by jury was not wolated
by the Jimit onthe fund { & 19[¢)). The argument has also been made that: statutes
limiting the totat damages recoverable in.medical malpractice act:ons offend
constituttonai rights to: access to the courts or to redress forinjury, and, whﬂe that
argument has been the ground for invalidating a statute ( 8 20[b1), most courts have
rejected it ( §.20 [al). Such statutes have also been-upheld against the contention that
they violated constitutional provisions for.the separation. of .powers because they
encroached on judicial power to enforce judgments or.establish rutes of procedure ( &
21). A statute limiting total medical -malpractice damages was sustained under.a
constitutional provision prohibiting special legislation, the court deferring to the -
legislative power to, create reasonable classifications ( §:22), while another court
remanded the issue, after specifying the standard to be applied in:determining it.
Courts have also had.occasion to consider the validity of a statute limiting general
damages in medical malpractice actions { § 23). Although invalidating the statute under
the due process clause of the state constitution, the court found it did not violate the
right to equal protection. Another type of damage limitation constrained only the
allowable recovery from a health care provider, and the court upheld the validity of the
statute, which transferred liability for the remainder of & malpractice piamtnff‘s judgment
to a patient’s compensation fund ( § 24). [FN7]
In addition to deciding the validity of statutes limiting damages in medical malpractice
actions, the courts have had to determine their construction and application in various



circumstances. The general applicability of one such statute to wrongful death claims (g
25} and derivative.claims ( § 26} has been upheld. The courts are in agreement that
statutes limiting damages affect the substantive rights of medical malpractice plaintiffs
and thus may not be-applied retroactively (.§:27). C B
In many malpractice actions,.the argument has‘been made that more than ane recovery
under a statute limiting damages-should be allowed. When separate acts of malpractice
have been alleged, under a statute limiting recovery for "any injury-or death,”-the courts
held that the plaintiff was entitled to only one recovery ( § 28[al), while under another
statute, which imposed a limit "per occurrence” of malpractice, more than one recovery
was permitted { § 28{b]). The courts have also differed as to whether one cap should
apply to‘the recovery against each defendant ( § 29[a]), or to the aggregate recovery
against all defendants ( § 29[c]). One court, having determined that the statutory
limitation applied separately to each defendant, heid-that the total recovery against.all
defendants was nevertheless limited to the amount authorized to be recovered from the
patient's compensation fund ( § 29[b])."A medical malpractice action may include
multiple causes of action, such as parents’ claims for medical expenses for an infant -
patient and spouses’ claims for joss of consortium, or multiple plaintiffs with the same
cause of action, such as:-wrongful death, ‘and courts have also disagreed as to whether
- one cap*( §30[a]) or-moreithan one cap ( & 30[b]) should be applied. In this context; it
has been held that a mother and herneonate were separate patients; for the purpose of
determining the maximum recovery allowable under a statute limiting damages in a-
medical malpractice action, for injuries stemming from alleged malpractice at the time of
the child's birth (831). -~~~ . B C
Courts which have considered the issue have determined that'if fault-has been attributed
to a-medical malpractice plaintiff, the total verdict should first be reduced by the
plaintiff's percentage of fault, before a statute fimiting damages is applied { § 32).
Another court found that veterans' benefits, paid to a medical malpractice plaintiff as a
result-of the:injury. sued upon; were properly. characterized as advance payments under
state law, and therefore were to be credited against the judgment after the application
of the statutory cap { &33). When other. state statutes limiting damages have been
alleged to apply to a medical malpractice action, such as a statute limiting noneconomic
damages'in:a_civil ‘action, or one limiting recovery against a.charitable hospital, the
courts have more often determined that the statute limiting medical rmalpractice™
damages applied-( §:34[al), although in a medical malpractice action against-a -
municipality, the court found the plaintiff's recovery limited instead by the state tort
claims act { §.34[b]). : ' :
As to actions under federal statutes, most courts agree that in médical malpractice
actions ‘against the United States under the Federal Tort Claims Act, the Federal”
Government is entitled to the benefit of state statutory limitations on damages
recoverable from a health care provider (- § 35[a]). It has also been held, however, that
the United States was entitled only to the application of the statutory cap on the total
damages recoverable by a medical malpractice plaintiff, and not the lower cap on
recovery against a health care provider { § 35[b]). There is authority that the limitation
applies in an action brought under the Emergency Treatment and Active Labor Act {§36
[a]), but there is also authority to the contrary ( § 36[b]), and Federal District Courts in
Virginia are divided on the issue ( § 36[c]). :
In cases considering other guestions of construction, it has been held that the term
“future medical care and related expenses,” as found in a statute {imiting a medical
malpractice recovery except for those itermns, referred to all medical expenses after the
date of injury, and not only those incurred after the date of trial { 837} Asto whether a
patient's.compensation fund must be joined as a party in a medical malpractice action,
depending on the particular statute at issue, courts have held that it was { g 38{al) or
was not ( §.38[b]) required that a plaintiff join the fund as a party in order for it to be
liable for damages in excess of those recoverable from a heaith care provider, and it has
also been held that it was not the defendant’s duty to join the fund { §39). Undera
statute which prescribed various methods by which a health care provider could



estabiash fznancnai respons bl?lty, so as to quahfy for the beneﬁt of a statutory cap on
medical malpractice damages, the: court: said.that, under a particular section, it was not
necessary for the defendant to fund an escrow account with-the full-amount of
recoverable damages for.each claim pending against-it:{ 840). As to interest and/or
costs, courts have:heldthat, ‘while those pertaining to damages allowable under a
statute limiting medical malpractice: recoveries could be assessed against a patient’s
compensation fund { §41), there could be no: award of interest on. damages in excess of
those spec;f ed by.such a statute ( §W) :

bl Practtce pomfers

C0unse§ for the defendant shouicﬁ be aware that courts have nat taken ccnssstent
approaches to the question whether the failure to'plead or otherwise raise a statute -
imiting damages in.a medical falpractice action will result.in a waiver of the statute's
protection, It-has been held that it was not-necessary for a defendant health care
_provader to.plead.a statutory fimitation as.an affirmative defense under the state statute
_requiring such defenses to be pleaded.: [EN8] The same, result was ‘reached in:an actlon
‘against the United States under the Federal Tort Claims. ‘Act, although. for different
reasons.. [EN9] Although the statute may be considered an affirmative defense under
state law, there is authority that, sincethe Federal’ Rules of Civil‘Procedure provide the
mannerand time'in which defenses are raised -and waiver may occur:in Federal Court; a
mere failure of technical compiaance will not result in waiver. [EN10] Facters affecting
resolution of the issue:may:be whether the plamtsz has been prejudiced by the failure to
raise the issye, and.whether there are any. ‘factual issues relating to the applicability of
the statute, such as the portion of: the verdict-ascribable to a defendant's ordinary
negligence, which-may not be subject to the: damage: hmttatton AFN11]The argument
may be made that notice to the plaintiff was provided by other pleadings; wh@ther or-not
the defendant has pleaded the statute as an affirmative defense, [FN12]- . :
On-the other hand, it -has also been held that a health care ‘defendant should file a
_-pleading.alleging the facts on. which its statutory. protectson depends, [FN131and .
‘defense counsel shouid raise: the 1ssue eariy to avoid the possibility of alleged pre;ud;ce
to'the. plaintiff,- which.at worst: could resuit in the loss of the statute's protectson [FN14]
Counsel should note, however; authority that-no waiver of the statutory cap on-damages
occurred because a hospital defendant filed:a motion:in i;mme to restrict reference 1o
the statutory limitation. [FN15]

As to jurisdictions.in which-a state compensatlon fund must be joined asa party in the
medical malpractice action, counsel should be aware that it has been held necessary for
the fund to be’ }ozned before the statute. of iim;tatsons has run -on the maipract:ce ciasm
[EN16] . - v

Counsel should note that there is. authonty that payments made under the eriran
Health and Medical Program of the Uniformed Services (CHAMPUS) are not collateral to
an award of damages under the Federal Tort Claims Act, in a state in which the collateral
source rule was applied, and the benefits were credited against a malpractice victim's
award, after the application of the statute limiting medical malpractice damages to
avold an impermissible double recovery, [FN17]

Counsel should be alert for various issues relating to settlernents and judgments which
may be affected by the application of a statute Himiting damages or mandating a
structured settlement: Under a statute providing that when a plaintiff is .awarded future
damages above a certain amount, the court- must, at the request of either party, enter a
judgment ordering such future damages to be paid periodically rather than in a lump -
sum, although'the jury's role was to-designate the amount of future damages subject to
periodic payment, the court reserved the right to fashion the details of the periodic
payment schedule, Counsel in that situation should consider presenting the court with a
proposed schedule to meet the client’'s needs. [FN18] Counsel should also be aware that
periodic payments to be received by a plaintiff may be valued as reduced to present
value for certain purposes, such as deciding whether the plaintiff received a larger



verdict than a settlement offer rejected by the defendant. [FN19] Similarly, there is
authority that a tortfeasor-against whom a judgment has been rendered was not entitled
to a credit equal to the undiscounted sum of payments provided for by a settlement.
[FN20] When there is more than one plaintiff settling with one defendant while going to
trial against another; counsel should consider whether there may be a benefit in
allocating the settlement-among the plaintiffs, considering the effect of damage
limitations on the probable verdicts, rather than leaving it to'the court. [FNZ21T Counsel
should note that an-agreement between parties:to waive apportionment of fault among
Joint tortfeasors by the jury may become problematiciif it fails to specify sufficiently the
details of the credit and the effect of different potential verdicts, {FN22]

Finally, although a patient's compensation fund may resembie an insurance company in
some respects, at least-one court has held that'the fund was not subject to a statute
making-insurance companies liable for punitive damages and attorney's fees for its
alleged failure to timely evaluate and settle 3 ¢laim. [FN23%- '

I1. Validity of Statutes Limiting Damages in M_edicaf Malpractice Actions

3_A‘, validity of St:éity't_es'Li'm:iting'_-'én:ty 'i\:fdneép_né:nﬁéc Damages
g 3. U:ndér éddal '_brotection_ciau'se

[a] Validity upheld

In the following cases, the courts held that__a statute limiting the recovery of
noneconomic damages in .a-medical malpractice action was not invalid under the equal
protection clause. R T e
The Cali'fomia_'sta_tute limiting honeconomic medical rmalpractice damages did not violate
the federal equai protection clause,.the court held in Hoffman v United States (1985,

CA9 Cal) 767 F2d 1431, reversing the trial court's denial of a motion to limit the -
~damages of a catastrophically injured patient under the statute, in.an action against the
United States under the Federal Tort Claims Act. The court found that the statute did not
involve a suspect classification, fundamental right, or classification requiring heightened
scrutiny, and stated that validity depended on the legislation having a legitimate
purpose, which it was rational to believe would be furthered by the classification. The
damage limitation (Cal Civ. Code § 333.2) was part of a complex plan to reduce the .
dramatic rise in medical malpractice insurance premiums, observed the court, which
were having an adverse effect on the.quality of medical services to people of the state.
The reduction of the rates was thus a legitimate state purpose, and the record clearly
supported a finding that the legislature plausibly could believe the amount of settlement
and verdict payments would directly affect insurance premiums, the court concluded.
Treating the analysis of validity under the two constitutional provisions together, in
Davis v Omitoweiju (1989, CA3 VI) 883 F2d 1155, the court rejected a malpractice
plaintiff's claim that a statutory limit on noneconomic damages recoverable in
malpractice actions violated equal protection and due process. The patient had
recovered a verdict stemming from surgery on her knee for an amount.in excess of the
damages cap, and the trial judge had reduced the award for noneconomic damages to
the statutory limit under 27 V.1.C. § 166b (1975}, which provided that the total amount
recoverable for any injury of a patient could not exceed a certain amount plus actual
expenses, not paid or payable or reimbursed from any other source, for reasonable and
necessary medical or custodial care and/or rehabilitation services, and estimated future
expenses not reimbursable or payable from any other source of the same kind, and lost
earnings. {FN24] A limitation on a common-law measure of recovery did not violate a
fundamental right or create a suspect classification, said the court, and the plaintiff




couid not assert any fumdamental r;ght to an uncapped Jury verdlct nor convmcmgty
style herself and all malpractice.claimants as a suspect-class. Her claim must therefore
be reviewed under the rational basis test, the court-continued, and clearly the decision
of the legislature to curb, through iegislation, the htgh costs of malpractice insurance,
and thereby promote quality. medical care, provided a-rational basis for: cap;:nng the
amount of damages that couid be awarded in malpractice actions. a
In Fein v Permanente Medical Group {1985) 38 Cal 3d 137, 211.Cai Rntr 368 695 PZd
665, app-dismd 474 US 892, 88 L Ed 2d 215, 106:S.Ct.214, the court held that:a statute
placing a limit on noneconomic damages: recoverabte by a medical maipractme plaintiff -
did not.vielate. the -equal protection clause, appamnt%y of the California constitution. The
plaintiffs argued that application of the statute violated the equat protection clause
because it. smperm;sssbly discriminated - between medncai malpractlce victims and:other
tort victims, ‘and discriminated within the- class of medical malpractice victims, denying a
complete recovery of damages only to those with noneconomic damages exceeding the
statutory limit. With respect to the first contention, .the court replied that: the legislature
limited the application of Cal C:v Code § 333.2 to medical malpractice cases because it
was res;acmdmg to'an insurance "cnszs" in that part;cular area, and the statute was -
ratronaily related: to the' Eeg:statwe purpose.’As for the secend claim, the court said the
legistature clearly’ had a reasonable basis for drawmg 1 drstmctlon between economic
and noneconomic damages, providing that the desired cost savings should be obtained
only by limiting the recovery of noneconomic damage The equal protection clause did
not require the legislature to limit a victim's recovery for out-of-pocket medical expenses
for lost earnings simply because it found it appropriate to limit damages for pain and
suffering and other noneconomic losses, said the court. There was no merit in the
contention that the particular monetary limit chosen violated equal protection, the court
continued, because although the claim was made that the pamcuiar limit was ‘more
invidious than a compléte abolition of | noneconomic damages, falling’ most’ heavaiy on
those with the most serious injuries, the court said that if that analysis were valid, a
complete abolition of damages would be equally vuinerable to an equal protectaon '
-chalienge: because abolition: obv:ausly aiso imposed greater monetary losses on those =
~:plaintiffs who would have obtained. iarger damages awards than on those: who would
' have recovered lesser: amounts Just'as the complete. elimination of .a‘cause of-action
has never been viewed as invidiously discriminating within the class of vnctnms who have
lost the right to sue; the Statutory limit, applying to a!l malpractlce victims, did not
amount to an unconstitutional dlscrxmmatsom the court explamed The court also .©
rejected the argument that the limit was ‘unconstitutional because the: 1eg|siature could
have realized the’ desired savings by mandattng a fixed percentage reduction of all’
noneconomic: damages awards. The choice between reasonable alternative methods for
achieving‘a given objective was generally for the legislature, said the court and there
were a‘number of reasons that the legislature may have chosen as it did. It could
reasonably have determined that an across-the-board limit would provide a more stable
base on which to calculate insurance rates, observed the court, and the limit might have
been perceived as promoting settiements by eliminating the possibility of phenomenal
awards for pain and suffering which could make litigation worth the gamble: Finally, the
court concluded; the legislature may have'decided it was fair to malpractice plaintiffs in
general to reduce only the very large noneconomic damages awards, rather than to
diminish the ‘more modest recoveries for pain and suffering and the like in the majority
of cases, and-any of thosé grounds prcvzcied a sufficient rationale for the particular limit,
said the court.
Accord, Semsch v Henry Mayo N@wha!i Memonal Hosp. (1985, 2nd Dist) 171 Cal App 3d
162, 216 Cal Rptr 913.
Accord, Flores v Matividad Medical Center (1987, 1st Dist) 192 Cal App 3d 1106, 238 Cal
Rptr 24, in which the court summarily rejected a malpractice plaintiff's equal protection
challenge to several provisions of the Medical Injury Compensation Reform Act, including
the limitation on noneconomic damages of Cal Civi Code § 333.2, citing Fein v
Permanente Medical Group (1985) 38 Cal 3d 137, 211 Cal Rpir 368, 695 P2d 665, app




dismd 474 U5 892, 88 L Ed 2d 215, 106 5 Ct 214,

Provision in wrongful death statute barring recovery of non-pecuniary damages in
medical malpractice cases by surviving adult children was rationally related to state's
interest 4n controlling healthcare costs and accessibility, and thus did not violate equal
protection guarantees of either United States or Florida Constitutions. U.S.C.A. Const,
Amend, 14; West's £.5.A. Const. Art. 1, §2; West's F.S.A. § 768, 21{8) Mizrahi v, i\forth
Miami Medical Center, ttd., 761 So, 2d 1049 {Fla. 2000).
Equal protection guarantees of federal and state Constitutions were raot violated by
statute precluding recovery -of nonpecuniary damages by decedent's aduit children
where cause of death was medical malpractice; statute did not implicate suspect¢lass,
and statute's disparate treatment of medical malpractice wrongful ‘deaths bore rational
relationship-to legitimate state interest of curtailing skyrocketing medical malpractice
insurance premiums. U.S.C.A. Const. Amend. 14; West's F.S.A. ' § 768,21(8).' Mizrahi v.
North Miami Medical Center, Ltd., 712 So. 2d 826 (Fla. Dist, Ct. App.3d Dist. 1998).
Statutory cap on noneconomicidamages did not deny equal protection or due process to
patient in. medical malpractice suit; cap was rationally related to fegitimate - -
governmental purpose of controlling increases in health care costs by reducing !labfhty of
medical care providers, reducing malpractice insurance premiums and maintaining -
affordable health care in:state. U.S.C.A, Const. Amend. XIV; M.CiLiA. Const. Art. 1. '2'
M.C.L.A; § 600.1483. Zdrojewski v. Murphy, 254 Mich. App. 50, 657 N.W.2d 721 (2002).
The limitation on noneconomic'damages in a medical malpractice action in RS Mo §
538.210 (1986), was a rational response to the legitimate legislative purpose of
maintaining the integrity of health care for citizens of the state, the:court held in Adams
v Children’s Mercy Hosp. (1992, Mo). 832 SW2d 898, cert den (US) 121 L Ed 2d 446,
113 S Ct 511 and transf to, remanded (Mo App) 848:5W2d 535, and did not violate the
equai protection: clause of:the Missouri Constitution, Mg, Const. Art,.1, § 2. The statute
provided that in any:action against a health care provider for damages for personal
injury or-death arising out of the rendering ‘of, or the failure to render, heaith-care
services, no plaintiff should recover more than a certain amount, per occurrence; for
noneconomic damages from any one defendant. Rejecting the contention that the right
to open courts and the right to a certain remedy were fundamental rights, and therefore
the victims: of medaca{ maipractace were a suspect class for the purpose of equai
protection analysis, the court said that the statutory ‘classification'would be upheid if: any
state of facts reasonably could be conceived to justify it, that is; if the classification were
rationally related to a legitimate state interest. The statute purposeiy treated a restricted
class.of health care.providers as prospective tortfeasors much differently from any other
kind of tortfeasor who might be involved-in a negligénce lawsuit, observed the court. In
addition to the noneconomic damages cap, other parts of the statute: allowed future -
damages to be paid:in periodic or instaliment payments above a certaln amount, altered
the traditional joint and several liability ruies, and provided for apportioned fault to
include a percentage allocated for parties who had been released from liability. The
evidence was conflicting on the existence of a crisis in medical malpractice insurance
premiums, the alleviation of which was the purported goat of the legislation, the court
continued, but any doubt as to the existence of the crisis must be resolved in favor of
the legislature, whose province it was to determine socially and economically desirable
policy. The preservation of public health and the maintenance of generally affordabie
health care costs were reasonably conceived legislative objectives which could be
achieved, if only inefficiently, by the statutory provision under attack, added the court,
and the legislature coutd rationally believe that the cap would work to reduce the
amount of damages awards and thereby reduce malpractice insurance premiums paid by
health care providers, reasoning that physicians would then be willing to continue high
risk medical practices in the state and provide quality medical services at a less
expensive level than would otherwise be the case. The cap did not take away from any
econormic or punitive damages award, the court concluded, and still allowed a significant
recovery against each liable defendant, in addition to the sizeable amount awarded in
economic damages.




In Vincent v Johnson {1992, M0)-833 SW2d 859, thecourt summarily rejected the
medical malpractice: plaintiffs' argument-that the statutes governing medical-malpractice
and hmxtatrens on recoveries in such actions violated: various provisions ‘of the stsour;
Conststutaon, a%!eged to.create constatutcanal rights to causes of-acticn that: exzsted at-
common law and to full recovery of damages ‘stating that the same issues were
presented to the court in Adams v:Children’s Mercy Hosp. {1992,:Mo) 832 SwW2d 898,
cert den;; {US) 121 L Ed 2d:446; 113 S:Ct 511 and transf to, remanded; (Mo App): 84
SW2d 535; and there was no needto- regeaiﬁ the same reasoning as found therein.
Statutory cap on quality of life: damages in medical maipracttce actions-was r@asonabie, .
“and it sui}stantlaily furthered and was r»asonably necessary to the iegtsiatwe goal of-
decreasmg health care costs and-ensuring the continued ava;iabsl;ty of health:care,and -
thus, cap.did. not violate the unuform operation of laws’ provision of the state- .
c:onst:tut:on even though the cap’ {ilscmmmated against malpractice victims with the.
most severe noneconomic.damages; the cap allowed sufficient quantification:of quality
of life damages to have e substant:ai 1mpact on maipractice insurancerates. West's .
: .. CAAL 78 14 7 1_ Judd v, Drezc;a 2004 Ut 91 103

'the court heid that W Va. Code 55-7B- 8, ‘as amended ‘a-statite llm;tmg the amount

. -of noneconomic: damages recoverable by a. p!amtaff na: ma!pract;ce action;did not~
violate the right to equal protection under W. Va. Const, At 11,8 10, (lmpi:ed}, anci ‘was
not special iegtsiatfon prohtbuteci by W. Va. Const.:Art: VI, §:39, The court observed that
the state constitution was.a restriction.of: power rather than a grant thereof, under which.
the: Ieg;siature had the author;ty to enact any:measure not mhnbited thereby, ‘and that
courts ordinarily presume that. ieglsiatlon is constitutional, reguiring:the negation: of
legislative power to be shown:clearly.-When economic:rights @re concerned, the.court
stated it must determine whether the. classification alleged to violate equai protection is -
a rational one, based on somai ‘economic,: historic,.or: ‘geographic: factors, whether:it -
bears.a reasonable relatzonsh:p toa.proper: govemmental purpose, and whether. aIE
“persons. within the class are. treated equally, but the judiciary could not: Judge the

- wisdom or: desxrabihty of leg;siatwe policy: determinations made in-areas that neither: - -

“affect’ fundamental rights nor proceed aiong suspect lines. The chatienge under the: equai
protection and special legislation provisions asserted. impermissible discrimination: -
between medical professional lability. victims and other tort victims, said the court, and
between malpractice victims with a noneconomic loss less than the statutory.capand .

“those wath a noneconomlc loss exc:eedmg it, The court adopted the reasomng of the '

p2d 665, app d;smd 474 Us 892, : i - :
explaining that the first distinction d:d not: v:otate state: const;tutxonal equal protectaon
principles, because thelegislature had responded to-a: liability insurance “crisis"in the
particular area of medical-malpractice, by means which ‘were rationally related to the
state purpose of furthering the collectability of judgments against tortfeasors who are
health care providers-and of promoting health care availability. The equal protection -
clause did not require-that a state must choose between attacking every aspect of a
problem or not attacking the problem at all, the court explained. The second distinction
challenged did not violate equal protection either, continued the court, becausethe
legisiature may have believed reasonably that it was fairer:to medical malpractice -
plaintiffs in general to-reduce onty very large noneconomic.damages awards, rather than
to establish a lower limit and thereby diminish the more modest recoveries for-
noneconomic damages which occur in the great bulk of cases. The court pointed out that
the statutory cap in question did not limit economic damages, and was the largest cap
on noneconomic damages of which the court was aware, higher than almost every cap
elsewhere on total damages, but emphasized that its holding that the statutory cap was
reasonable was limited to the particular cap at issue.

Statutory $1 million cap on noneconomic damage awards In medical malpractice actions
did not violate state equal protection provision. Const. Art. 3, § 10; Code, 55-7B-8.



Verba v. Ghaphery, 552 S.E.2d 406 (W, Va. 2001},

Statutory cap on noneconomic damages for wrongful death caused by medical
malpractice does ‘not violate equal protection, under rationai basis test;.cap’is ratsonaliy
related to approprsate Eegislatwe objectives of assuaging.the fear of: huge awards of-
damages based on: passzon and reining in’ insurance costs'in the case of a v:ci:;m S
death, U.S.CA, Const Amend. 147 W:S.A. ConstoArt. 1, °§:1; WiSA. 655.017,

893 55(4}(15 ﬂ 895. 04(4‘; Maurm v, HalE 2004 WI 106 682 N. W Zd 866 (Wls 2004)

[b] Val daty not u;:»heid

It was a v;oiahon of !:he constltuflonal guaran*“y ﬂf equa! protectfon for a s,t.atutm to-dimit
the'noneconomic damages receverabte m a3 medicai maipractace actron the caurts heid
in the following cases;

A statute limiting noneconomic damages in med:cat malpracttce ac:i: ions v:oiated the :
principle of equal protection of the Alabama Constitution, the court held in‘Moore v -
Mobile Infirmary Ass'n (1991, Ala} 592 S0.2d 156, reh den, without op (Ala)-1992 Ala
LEXIS 68, Stating that'it was not necessary or useful to: adentsfy precisely which of the -~
two lower levels of federal scrutiny . corresponded ‘with its standard of review in the: equal
protection analysis, the court noted that ‘88 1, 6, and 22 of the' Aiabama Declaration: of
Rights ‘prohibited class . eglstatron arbztrartiy d;scnm!nat:ng against some and favoring -
others in like c;rcumstances Although the legislature may, in the exercise of its peitce :
power, create reasonable classifications inorder to eradicate or. ameiiorate a perceived
social evil, the function of the judiciary was to determine whether. the 1egaslatlon
unreasonably-encroached upon private rights vouchsafed by the constitution, said the
court, and that depended upon whether the ‘clagsifications created by the statute were
reasonably related to'the stated objective; and not. whether the benefit: sought to'be’
bestowed upon society outweighed the detriment to private rights: The Himitation on
noneconomic damages:in a medical‘malpractice action found-in Ala. Code § 6:5-544(h) "
(1975}, was'prompted-by a perceived "crisis" affecting the availability of health care'as a
resuit of the rising cost of malpractice insurance, and the limitation was calculated to +
reduce the size of claims; thereby making:affordable Insurance available to heaithr care

" ._gprovzders, the court explained. The court: agreed w;th the piamtsff that the statute’

created a favored class of tortfeasors, based solely: on their connection- with hea!th care
and also created favored subclasses within that favored class by shielding those heaith
care providers whose actions were the most egregious; in addition, the statute :
precluded full recovery only forthose most severely injured-and thereby created
classifications based-upon the: severity of the injury: The court then cited a study by the
United States General’ Accounting Office {GAO) which- suggested that the connee:tzeﬁ
between' damages caps and the total cost of health' care ‘was remote, ;aomtmg c}ut that
despite statutory reform; anciudmg damages. caps, in place for: nearly 10 years in'some
states; total medical malpractice costs for physmsans and:hospitals rose by more than
either the consumer price index or the medical care index in that period. Furthermore,
said the court, the cost of malpractice insurance was the product of a number of
elements, the size and frequency of claims resulting from damages awsrdsor
settlements being-onlytwo of those elements, and-insurance costs made up only a smatll
percentage of total professional expenses for self-employed physicians. The GAQ's
conciusicns were corroborated by a number of other studies, continued the court,
concluding that the correlation between the damages cap and the reduction of health
care costs to state residents was, at best, indirect and remote. By contrast, the court
pointed out, the burden imposed on the rights of individuals to receive compensation for
serious injuries was direct and concrete, falling most heavily on those who were the
most severely maltreated and thus most deserving of relief, and the statute operated to
the advantage of those health care providers who were the most irresponsible, Thus, in
balancing the direct and paipable burden placed upon catastrophically injured victims of
medical malpractice against the indirect and speculative benefit that may be conferred
on society, the court concluded that the damages cap represented an unreasonable



exercise of the police power. .
InCarson v Maurer {19803} 120 NH 925 424 AZd 825 12 ALR4th 1 (crxt;c;zed by tatg v
Brosseau, 124 NH- 184, 470 A2d 869), [EN25] the court held that a statute imposing-a -
limitation -on the amount of nongconomic damages-a medical malpractice plaintiff could .
recover violated the equal protection guaranty of the New Hampshire Constitution, N.H.-
Const. Pt, I, Arts..2 and 12. Although the. right to.recover for personai dnjuries was not'a -
fundamental right, and the classifications created by the statute, RSA § 507-C:7 11
(Supp. 1979), did not involve a suspect classification, the court said that the rights
involved were sufficiently important to require that the restrictions imposed be subjected
to'a more rigorous judicial scrutiny than the rationai basis test. The classifications =
created 1nust be reasonable and must. rest upon some ground of difference having a fair -
and substantial relation to the object of the legislation, observed the court..Declining -
independently to.examine the factual b351s for the legislative justification for:the statute,
the court:stated that the malpractice statute could be justified as a reasonable measure
only if the. restriction. of. private rights sought to. be imposed was not-so -serious thatit
outweighed the benefits sought tobe conferred upon the general public. The medical
malpractice: piamtaffs inthe: consohdated appeais challenged the constitutionality of the
entire-act purporting to. address the pmbiems of the: med:cai mjury reparation system
and the court invalidated-many. of its -provisions;: u!t;matety voiding the'statute inits.
entirety because the: legislature would not have passed the remaining portions:of the act
without:the invalidated sections. The purpose of the damage limitation, the court
observed, was to stabilize insurance risks and reduce malpractice insurance rates, and
the plaintiffs contended that the provision created an arbitrary damage limitation and
thereby precluded only the most seriously injured victims.of medical-negligence from
receiving full.compensation for their injuries. The ceurt agreed, finding a weak -
relationship between the legislative goal and the.means chosen to attain it, because.
paid-out-damages-awards constituted-only a small:part of total insurance premium -
costs, and few: md;v:duais suffered noneconomic damages.in excess of the. statautory cap.
The limitation dlstlngusshed not.only between -malpractice victims-and victims of -other
torts, the court. continued, but also between.malpractice victims with noneconomic .-
- losses exceedmg the capand: those w;th less: -egregious noneconomic losses. Not on!y did .
*“the lirnitation of recovery prevent. adequate compensation to patients with meritorious
claims, but:it did nothing toward the elimination of nonmeritorious claims, said the
court, and while physicians might be encouraged to enter into practice and remain
there, they. did so at the expense of claimants with meritorious actions. It was unfair to
impose the burcien of supportmg the medzcat care industry solely upon those persons
most severety mjured and.most in need of compensatfon asserted the court. Rejecting
the :argument that the damage ::e;img should be upheld because it did not-apply o
economic loss, the court stated that it was only the award for.noneconomic losses that
compensated in some way for the pain, suffering; physical impairment, or disfigurement
that the victim of malpractice endured. No mathematic formula could be permitted in
computing such damages, and if there were an excessive verdict, the court pointed out,
a remittitur was always available. The court distinguished between the statute at issue
and another statute, impaosing a limit on tort recovery against governmental
subdivisions, which had been upheld, noting that there had been no common-law right -
to sue a municipality, that a governmental tortfeasor was different from other
tortfeasors, and that, under the statute, payment was guaranteed to the tort victim. The
defendants’ reliance on the validity of a statute limiting recovery in-actions for wrongful
death was also misplaced, said the court, because such actions were unknown at
common law, and furthermore, the statute did not limit recovery when the decedent was
survived by any relative dependent on the deceased. Neither did the workers'
compensation law support the claim of constitutionality, for that law provided a quid pro
quo for potential tort victims whose common-law right of action was supplanted by the
statute, the court observed, and a societal quid pro quo in the form of lower insurance
premiums and lower medical care costs did not extend to the sericusly injured medical
malpractice victim and was not sufficient to offset the damage. Recovery of only a




limited portion of such damages cannot be equi vaéent to recovery of the damages in full,
the court concluded.

Rational relationship did not exist -between statutory classification and Eegislatlve
objective of compensating victims fairly, as factor in favor of finding that statute placing
$350,000 cap, adjusted for inflation, ‘on noneconomic damages in medical malpractice
actions not.involving wrongful death of the patient violated equal protection under
rational ‘basis test; classification prevented only the most severely injured from
recovering their entire'noneconomic damages, the greater the injury the smaller the
fraction of neneconomic damages a victim subject to the cap would recewe, and young
people were affected the most -because they suffered disproportionate share of serious
injuries from medical ‘'malpractice-and also because many could expectto be affected by
their.injuries for 60- or 70-year: life expectancy. W.S.A. Const, Art: 1, 8§17 W.S.A, 7
655.017,; 893.55(4)Yd). Ferdon ex rel, Petrucelli v. Wisconsin Patlents Comaensatzon
Fund 2005 W1 125, 2005 WL 1639450 (Wis. 2005). '

§ 4, Under due proc:ess cEause

In the folfew;ng cases the courts held that it-was not a v;olatgon of. due processfor a-
statute to limit the amount of noneconom:c damages recoverab!e by a maipract:ce
plaintiff. :
See Knowtes V. Umted States (1994 CAS SD) 29 F3d 1261, g 351 ai
. - : 3 F2d 1155, morefully reported in § Biai the =

court held: that a statutory limit on noneconomic damages recoverable in:malpractice -
actions did not violate due process, applying the same anaiys:s useci o determsne the
statute's validity under the equal protection clause. :
A statute limiting noneconomic damages recoverable by a plaznttﬂ‘ ina medaca
malpractice action: did not violate the due process clause, apparently of the California
Constitution, the court-held in Fein v Permanente Medical Group (1985) 38 Cal'3d 137,

211 Cal Rptr 368, 695 P2d 665, app dismd 474'US 892, 88 L.Ed 2d:215,°106'S Ct 214,
A malpractice plaintiff who had recovered averdict in excess: of the statutory limitation -
argued that reduction of the judgment-under. Cal Civ. Code § 333.2 denied due process
in Elmltmg the potential recovery. of medicalma pr‘actace ciaumants without prewdmg
them an-adequate guid pro ‘quo. The court said it-was well established that a plaintiff
had no vested property right in a particular measure of damages, ‘and the legislature
possessed:-broad authority to modify the'scope and nature of such damages. So long as
the measure is rationally related o a legitimate state interest, policy determinations as
to the need for, and the des;rabahty of, the énactment arefor the Eeg:s!ature, the court
observed. It appeared obv:ous, said the court, that the statutory fimit, by placing a
ceiling on the recovery of noneconomic’ damages, was rat;onaiiy related to the obiective
of reducing the cost of malpractice defendants and their insurers, and it was worth
noting that in seeking a'means of lowering malpractice cost, the legisiature placed no
limits on a plaintiff's right to recover for all economic losses. Commenting that serious
questions as to the wisdom of awarding damages for pain and suffering in any
negligence case had been raised by jurists and legal scholars, because of the inherent
difficuities in placing a monetary value on-such losses, because they are at'best only
imperfect ‘compensation for intangible injuries, and because such damages were
generally passed on to innocent consumers, the court said that no California case had
ever suggested that the right to recover for noneconomic injuries was constitutionally
immune from legislativeé imitation or revision. Referring to statutory provisions limiting
damages in medical malpractice actions in other states, the court pointed out that, with
only one exception, ail of the invalidated statutes contained a ceiling which applied to
both pecuniary and nonpecuniary damages, and several courts were apparently
considerably influenced by the potential harshness of a limit that might prevent an
injured person from even recovering the amount of his medical expenses. In'a footnote,
the court said that even if due process principles required some quid pro quo to support
the statute, it would be difficult to say that the preservation of a viable medical




malpractice insurance industry in the state was not an adequate benefit.in return for the
detriment the iegislation-imposed on malpractice plaintiffs, The court explained that
although it did-not suggest that the legistature felt that the statutory limitations on -
damages. alone or any other.single provision:of. the. medscaf ‘malpractice reform. :
legislation was essenttai to the survival of the. medical malpractice insurance system
there was surely nothing in the due process cEause which prevented. a legislature from
making a number. of statutory:changes which, in. combmatron prowded the requ;site
benefit to justify .the enactment. ;
The state const&tutionaé guaranty-of due process was not vnoiat@d by & statutory %lm;t on
nonecenomic damages recoverable in medical malpractice actions, the court held:in |
Adams v. Chitdren s Mercy: Hosp. (1992 Mo) 832 SW2d 898, cert den (US) 121 L Fd 2d
446, 113 S Ct-511 and transf to, remanded (Mo.App) 848 SW2d 535. Observing that the
analysis required under the due process clause was the same as the analysis under the
challenge to the provisions as violative of the open courts guaranty in the constitution,
[FN26] the court said that both clauses insure no more than.that a claimant was entitled
to-whatever process was constitutionally mandated or. permttted under the law at the
time of the.claim, and the plaintiffs. receaved all the process due to them under: law:
Statutory cap-on qualrty of life damages in medical: maipractace actions was. rat;onally
‘related'to a %egltxmate govemment interest in combatmg rising health care costs and
fears about: ‘continued availability of health services by, reducmg maipractace insurance,
‘and. thus cap did not violate the due process’ cfause of the state constitution. West's -

U.C.A, Const.Art,. I, 7. West‘s U C.A. §78-14- 7 1. JUdd My Drezga, 2Q04 Ur 91, 103

P.3d 135 (Utah 2004).

in Robmson v Charleston Area Med:cai Ctr Inc (1991‘3 186 W Va 720, 414 SEZd 877
more fully. reported in:§:3{a}l, the court.held that W. Va. Code. &55-7B-8, as amended, a
statute limiting.the amount of noneconomic damages recoverable by a plaintiffin a-
malpractice action;: did not violate the state. constatutsonai guarantles of. due process, ;,W,J,
Va. Const. At 111, § 10, and "certain remedy, W, ;
remedy” -provision of the constitution was violated wheﬁ & Iegrslatwe enactment elther
_substant;al!y ;mpaired vested nghts or severefy hm:ted emstmg proceduraE remed:es

"_'r@asonabiy effectwe alternatwe remedy is provzded the court. contmued or, if the
purpose of: the aiteratzon orf repeal of an existing. cause of actiora orremedy is to . -
eliminate or curtail a-clear social or economic_problem, the legislative actionis a -
reasonable method of achieving the purpose. The guaranty is qualified by the words "by
due course-of law,” thereby extending considerable latitude to the legislature, and it is
" also recognized, the court pointed out, that the general authorat\; of the. iegxsiatur@ to
alter-or repeal the common law is expressly -conferred: by Article VII, § 13. The plaintiffs
asserted that there was no clear eviderice that a medical ma}practfce insurance "crisis"
existed, and, even if one did, the statutory limit was not a reasonable method of dealing
with the problem, as the legislature could only speculate as to its effect on medical
malpractice insurance premiums. However, the court-said it ordinarily would not re-
examine the factual justification for.a statute, but would inquire whether the legislature
reasonably could conceive to be true the facts on-which the statute was based. The
fegisiature must be free to attempt a remedy even when the resuits were uncertain, and
policy must frequently be made on the basis of mcompiete or even conflicting
information, said the court, :

Statutory cap on noneccnomac damages for wmngfui d@ath caused by medacai
malpractice does not violate substantive due process; while legislature had-adjusted the
underlying cap on noneconomic wrongful.death damages from time to time, such
peréodic changes suggested legislative attention and thoughtfulness, not arbitrary action.

U.5.C.A. Const. Amend. 14; W.S.A, Const. Art. 1, § 1; W.S.A. 655:017, 893,55(4)(b, ),
895.04(4). Maurin v, Hall, 2004 W1 100, 682 N.W.2d 866 (Wis, 2004).

§ 5. Under right to jury trial



[a] Val;duty Uﬁhe]d s

The right to ]ury traai was not vae§ated the courts heEd in the feliewmg cases; by g
statute limiting the ﬂoneconomtc damages recoverabie by a mechcal ma]pract:ce
plamtn‘f B
The Seventh Amendment to the Uﬂ:ted States COﬁStittﬂ:iGﬂ prov:dmg that no’ fac:t tr;ed
by a jury shall be otherwise re-examined inany court, did not render unconstitutional a°
statutory cap’ on noneconomic damages: provided by 27 MG “166b (1975), the court
held in'Davisv Omttowoau (1989 CA3 VI).883 F2d 1155. The:ma practtce p!amttff :
contmsted the reduction.of a jury’ verdxct in Her favorby the’ tﬂal }udge, clatmmg ar _
violation of her Tight to'a trial by Juryy _because the court in-effect re- exammed the jury's”
factual detérmination of the extent of her: damages The court said it" understood the b
!anguage ‘of the amendment'to operate as‘a’ guaranty of the’ mtegrsty of the judicial”
process generally, and-as'a check on the powers ‘of the trial’judge specifically, because,
urihke the first. clause of the Seventh Amendment, which in broad terms preserved the
right to a trial. by jury, the second clause spoke exclusively of the role of the court, The

- district. Judge was merely itplementing a policy decision of the legislature’in appiymg

. permitted by statu

ﬁ.-the law when it predetermmed the extent and amount of damages allowed ina o
.rmalpractme ‘action,’ and ‘because’ the second clause: of the Seventh Amendment was nat &
read:as limiting:the exercise of: such’ iegasiatwe authcnty, the trial court was: not're-
examining-a fact’ tried' by a jury: Within the" meaning of the constatetaonai provision, the
court explained. Thig’ uncierstandmg of the text of the! amendment was supported by the
Supreme Court s decas:en in Parkiane Hosrerv Co v Shore (1979) 439 US 322 58 L Ed

court cief:ided that the apphcatton of the doctrine of coliaterai estoppei did ot involve’
the re-examination of any fact decided by'a jury; but rather rested on‘the’ premise’ ‘that
once an issue had been resolved in a prior pmceedsng, there was no further factfinding
function'to'be performed The court also'noted that if, instead of reducing’ the damages -

: award after-the jury: had rendered its verdict, the trial court had mstructed the jury prror
T tots det;berat;ons that damages coufci only. be awarcfed up., to the maximum amount

ifo1s% would have been: necessary. and no Seventh.-- i

E '_Amendment ‘question: ‘would 'hax#'e arisen. Furthermore, its: readlng was boistered by -the

historical ‘underpinnings of the Seventh Amendment and the right to a jury trial, wh;ch
provided: evidence that the amiendment was aimed at protecting against the abuse of
_ 3ud;csa§ as distinct from legislative, power, and’ _‘;ud:mai bias, the court concluded.
In'Yates v Pollock {1987; 2nd Dist) 194 Cai App3d 195; 239 Ccat Retr 383; the court
* held that the'statite’ hmttmg the recovery of noneconomic: damages ina: med;cai
maipract;ce action did not unccnstituteonaiiy abradge the rrght to ajury. tnat under: Cai
nst. Article 1§ 16. After’ construing the statute, ‘Cal'Civ."Code § 333.2; to.apply to’ tﬁew
plaintiffs’ wrongful death action arising from medical malpractice, [FN27] the court said -
that the contention that the fimitation abridged the right to a jury trial was an indirect
attack upon the legislature's pewer to place a cap on: damages Although the' a;aphcatzon
of the statute would in some cases result in the’ recovery of a lower‘judgment than~
would have been obtained before the enactment of the statute, the ‘court said, it:is- wei!
established that the legislature retain broad control over the measure as well' as'the -
timing of damages that a defendant is obligated to pay, and it may expand or limit
recoverable: damages so Jong as'its action'is rationally related to a ieg!t:mate state-
interest.. There was no authority’ that the right to ‘recover for such: noneconomic. m;ur;es :
was constitutionally immune from legislative lirnitation or revision, the cotrt concluded.
For a case holding that a statute limiting noneconomic damages in a medical maipractice
action under certain circumstances did not violate the right to jury trial, see Santelli’v
Arean (1993, Fla App D2) 616 So 2d 1154, 18 FLW D 1012, reported in fuii (FEa App DZ)
1993 Fla App LEXIS 4252, review den (Fla)'624 So 2d 268, 87.
The principal purposes of the Medical Malpractice Act are to limit the i bn;ai:y of heaith
care providers who gualify under the Act and to provide compensation to'medical-




malpractice victims who have been injured by qualified health care providers. LSA-R.S.
40:1299.41 et seq. Tucker v. Lain, 798 So. 2d 1041 (La. Ct. App. 4th Cir. 2001).
Statutory cap on noneconomic damages recoverable in.medical malpractice action did
not violate. right to trial by jury as guaraﬂteed by. State Const;tutlon M.C.L.A. ‘Const. Art,
1, 814; M.C.L.A. §.600.1483(1). Wiley v. Henry Ford Cottage Hosp., 257 Mich. App.
488, 668 N.W.2d.402 (2003), appeal denied, 678:N.W.2d 439 (Mich. 20043,
There was no. substantive-right- under the common law to a jury. determmatzon of
damages unéer the Seventh Amendment, the court: sa;d in Adams v Children's Mercy
Hosp. {1992, 'Mo):832- SW2d 898, cert den.{ US) 121 1.Ed.2d 446,113 S Ct 511 and
transf to, remanded (Mo App) 848 SW2d. 535 and therefore, a statute itm;tmg the -
NONECONOMIC. damages recoverable.in‘a. makpract;ce ‘action:did not violate the’ ﬁght to
jury trial..The maipract;ce pEamtrffs argued that under Mo. Const, Art..1,'8 22(a), they
wereg entltied to have a jury determine all damages without mterference by.the.
legzsiature Noting that the right to ajury trial protected by the constitution was the
samg as that which existed at.common law:-before.the. adopt;on of the f:rst constitution,
the court sald that-a jury's primary function was factfmdmg, including determmatlon of a
plaintiff's damages, but-when the ‘assessment:of kahal;ty and the determination of
damages was accomphshed the jury. had compfeted its ‘constitutional: task “The:court's
~job was to ‘apply the law to the facts,. and'the statute, RS Mo §538.210 (1986),
established substant;ve, Jegal. hmlts to the plaintiffs’ damage remedy, the court .
explained. The permissible remedy was a matter of law, not fact, and because the ili’!‘Ht
was not applsed until after the jury had completed its corastztut;onai task, it did not .
;nfrange upon the right to jury trial, conchded the court, pointing out that since the
legislature had the r;ght to. abrogate acause of actzon {:ogmzabfe under the commeon law
completely, it thus alsp had.the power to limit recovery .in those causes of action.
Statutory cap.on quality of life. .damages in medical malpractice actions did not v;olate
plaintiff's right: to: a jury.trial under the state const;tut;on, the jury was allowed o
determine the: facts.in: the first instance, and then the court applied the statutory cap to
the jury's award Wests U.C.A; COﬂS AR LB WA, 8 78~ 14 -7:. Judd v,

the court heid that Wi'Va. Cede 8 SS 7B 8 as ameﬁded a statute hmstmg the amount
of noneconomic. damages recoverable by a- plamt:ff ina malpractlce action, did-not
violate the right-to jury trial guaranteed by W..Va. Const..Art, 111, § 13. The limit on the.
recoverable amount of noneconomic.loss in-a medtcat professional liability action did not
vaoiate the 'res- exam:natlon dause of the Jury | trra! provision because that- language did-
not apply to the legislature, exp lained the court, which may fix in advance the amount of
recoverabte damages in all cases of the same type. The clause applied oniy to judicial
action.in.any particular case, the court, mamtamed ‘and the legislature was.not acting as
a faci:fmder in a fegal controversy, but was acting- w;thln its legaslatave power to create
and repeal causes of action.

Statutory cap on noneconomic damages for wrongfu! death caused by medlcat _
malpractice does not violate the constitutional right to trial by jury. W.S.A. Const, Art. 1,
§5; W.S.A. 655.017, 893.55(4){b, £}, 895.04(4). Maurin v. Hall, 2004 WI 100, 682
N.W.2d 866 {Wis. 2004).

Statutory cap on noneconomic damages for wrorigful death caused by medical..
malpractice does not violate the constitutional right to trial by jury. W.S.A, Const. Art, 1,
§5; W.S.A..655017, 893.55(4)(b, £}, 895.04(4). Maurin.v. Hall, 2004 WI 100, 682
N.W.2d 866 (Wis. 2004).

[b] Validity not upheld

In the following case the court held that a statute limiting the amount of noneconomic
damages.recoverable in a malpractice action violated the constitutional right to jury trial.
In Moore v Mobile Infirmary Ass'n {1991, Ala) 592 So 2d 156, reh den, without op (Ala)
1992 Ala LEXIS 68, the court held that the portion of Ala. Code & 6-5-544(h) (1975),




imposing a limitation on damages for noneconomic loss in medical malpractice actions,
represented an impermissible burden on the right to trial by jury as guaranteed by &§ 11
of the Constitution of Alapama. The trial court had reduced a medical malpractice
plaintiff's nonecongomic damages, the final verdict exceeding the cap by an amount
representing economic damages for lost earnings-and medical expenses:-Under Ala,
Code_§ 6-5-544(h) (1975), the amount of recoveéry for noneconomic losses, including
punitive damages, either to the injured plaintiff, the plaintiff's.spouse, or other lawful

dependents, or any of them together, could not exceed a certain sum. "Noneconomic
loss” was defined as that intended to compensate for pain, suffering, inconvenience,
physical impairment, disfigurement, loss of consortium, and other nonpecuniary
darmage. Noting that the analysis and conclusions reached were based entirely on
adequate and independent state law ‘grounds, the court said it was undisputed that
juries had been employed in Alabama since the writing of the constitution to assess
"quality of life” damages in actions alleging ‘negligent personal injury. The hospital
defendant contended that the legislative imposition of a damages cap did not impair the
right to a jury trial any more than traditional forms of judicial supervision of damage
assessments, such as remittitir, However, the authority to interfeére with the jury’s.

~ findings on the amount of damages was one to be exércised with great caution;.said the

measurement, a jury's assessment may be disturbed only when'it'is so'flawed by bias,
passion, prejudice, corruption, or improper motive as to fose its constitutional
protection. As a corollary to that principle, the soundness of a jury’s findings on the
issue of damages must be evaluated on a case-by-case basis, the court explained. To
the extent that the assessment of a jury exceeds the predesignated ceiling found in the
statute, no consideration for the exigencies presented by each case was allowed, said
the court, and the requirement was patently inconsistent with the doctrines of remittitur
or new trial‘as they had been applied. Pointing out that it was not relevant, under an
analysis of the right to jury trial, that the statute had not entirely abrogated the right-to
empanel a jury in a malpractice case, the court asserted that the refevant inquiry was
whether the function of ‘thee jury had been impaired. Because the statute capped the
jury’s verdict-autornatically:and absolutely, the jury's function, to the extent the verdict
exce'ededg_t'h_e_démége_s_._c'ei!ihg,'a's_'s'u_r'r;'ed less than an advisory status and was . -
insufficient to satisfy the mandate of the constitutional right to jury trial, the court"
concluded.

court, and-particularly in"cases involving damages not susceptible of precise

§ 5.5. Under separation of powers

The following authority considered the validity of statutes limiting only noneconomic. -
damages in medical malpractice actions under the constitutional doctrine of separation
of powers. ' TR S RS LA E DI

Statutory cap on guality of life damages in medical malpractice actions did not violate
the separation of powers under the state constitution; the damages cap represented law
that was to be applied by a jury, not an improper usurpation of jury prerogatives. West's
U.C.A. Const. Art.'V, & 1; West's U.C.A, §78-14-/.1. Judd v. Drezga, 2004 UT 91, 103

P.3d 135 (Utah 2004). -
& 6. Under guaranty of open courts -

Under the constitutional guaranty of access to the courts or redress for injury, the courts
held in the folioWihg ‘cases that a statute limiting noneconomic damages recoverable by
a malpractice plaintiff was valid. :

See Knowles v United States (1994, CA8 SD) 29 F3d-1261, & 35[al.

In Adams v Children's Mercy Hosp. (1992, Mo) 832 SW2d 898, cert den (US) 121 L Ed
2d 446, 113 S Ct 511 and transf to, remanded (Mo App) 848 Sw2d 535, the court held
that a statutory cap on noneconomic damages in medical malpractice actions did not
violate the open courts provision of the Missouri Constitution, Mo, Const. Art. [, § 14.




That sectson provaded that the courts sha l be open to every person, aﬂd certam remedy
afforded for.every:injury; observed the court, and the malpractice. plamttffs c]atmeci that -
the damages cap; wviolated:the provision by permfttmg the legislature to. intrude .o
lmpermlSSlbiy upon the-judicial-process. Observing that there had aEways ‘been’ a
distinction between statutes.that impose procedurai ‘bars to- access to the ccurts and
statutes that change the common law by the eiimmatlon or, i;m;tatlon of a cause of :
action, the court said that the former.were |mperm1551bie, whi le the latter were a vaind _
exercise of a legislative prerogative. The statutory damages cap, and other provisions of
the statute relating to medical malpractice actions, ‘maodified the common Taw, but did
not erect acondition: prec%ient or any .other procedura! barrier 10 aCEess to the c:ou;'ts
the court explained, and:the- piaxnt;ff was not denied a. iawfui remedy, but noneconomic’
damages were: Etmlted by modification of the substantwe law. The pialntszs argued that
without & quad pro quo for the limitation or abolition of a cause of action, the statute
arbitrarily:denied full compensation to the in}urecf plaintiff. The court repized that'in
Missouri-the open courts provision had never been ;nterpreted to mean more than its
original, textualfy implicit, purpose; of assuring: cﬂ:uzens procedurai due process Re;ectmg
‘the requirement imposed by other: courts of a reasonabie substitute for an‘abolished: or
Jlimited cause of action,. the court stated that such a requ;rement arbztran!y and o .
unnecessan!y I;mited the Ieg;tzmate iawmak;ng role of the: ‘legislative branch in a manner'
not intended by the constitution..The common {aw. was ‘in.force in Massour; only tothe "
extent that it had not been subsequentiy changed by the iegustature or Jucﬁcaal decision,
the court concluded, doubting the wisdom of a rule which limited the Iegzsiature S ab:l;ty _
to respond-statutorily to:changing : societal concerns or to. correct prewous pohcy
positions upon receipt of better: information,. '

See Robinson v Charleston Area Medical. Ctr., Inc. (1991) 186 W Va 720 414 SEZd 87‘?
§ 4, in‘which the court, treating the analysis of the, vaitdaty of a statute iamitzng o
noneconomic - damagesin- ralpractice actions under.the two provisions together held
that W. Va: Code§ 55-7B-8, as amended, did. not v;oiate ‘the. state constitutional
guarant{es of due process, W. Va..Const,-Arl. III, § and “certam remedy," W. Ma, Va

§W - ‘When daim s‘sfa-rs'str_«at?ea g;;.-'gaai"n-i;i_ff réjfusefs".“ar'_bst'ra't';c;n

Under a statute providing for a statutory cap on noneconomic damages recoverable by a
malpractice plaintiff when the claim was arbitrated, or when the plaintiff refused the
defendant's offer of arb:tratlon the court heid that there was no veeiatton of the r;ght to
access o’ the courts: R _
In University of Miami v Echarte . 3 FEa 618 So 2d 189' 18 FLW S 284 26 ALRSth
831, cert den (US) 126 L'Ed 2d 252, 114 S Ct 304, the court held that statutory
provisions which provided a monetary cap on-noneconomic.damages. in medical
malpractice claims when the claim was arbitrated or when the p!a;ntaff refused
arbitration did not violate a medical malpractice claimant’s right of access to the courts,
reversing and remanding the trial court’s declaratory 3udgment to'the contrary The
statutory scheme to address the medical liability insurance crisis prowded for a presuit
investigation process to eliminate frivolous claims and a voluniary arbitration process to
encourage settlement of claims. If the claimant established reasonable grounds for the
metdical negligence claim at the completion of the presuit investigation, either party
ceuid regquest that a medical arbitration panel determine the amount of damages under
Fla, Stat. & 766.207(2Y (Supp.-1988). The other party's agreement to part;cspate in
arbitration bound both parties to the arbitration panel's decision and precluded other
remedies by the claimant against the defendant, but pursuant to § 766.207(7), the
claimant's noneconomic damages were limited to.a maximum per. incident, calculated on
a percentage basis with respect to capacity to enjoy life. The statute aisa provided for
prompt payment of the award to the claimant, § 766.211, including interést, and the
defendant was required to pay the claimant's reasonable attorney's fees and costs, and
all arbitration costs. Under § 766.211(h), each defendant participating in the arbitration




proceeding was jointly and severally liable for all damages assessed by the panel,
However, § 766.209{3)-provided that if the defendant refused arbitration, the claimant
could proceed.to trial without any limitation on damages and was éntitled to receive
reasonable attorney's feesup to 25 percent of the award. If the claimant refused a
defendant's offer to arbitrate; the claimant could proceed to trial, but noneconomic
darmages were capped at a certain sum per incident under § 766.209(4):; The court said
that the statute 'must be tested against the principle that the legislature had the power
to abolish a right of access to the courts for redress of a particular injury only if it
provided a reasonable alternative to protect the rights of the people of the state to
redress for-injuries, ‘unless the legislature could show an overpowering public necessity
for the abolishment of the right, and no alternative method of meeting the public
necessity-could be'shown. The initial question  was whether the arbitration statutes,
which included the noneconomic damadges caps found in & § 766.207 and 766,209,
provided claimants with a “commensurate benefit” for the loss of the right fully to
recover noneconomic damages, explained the court. Noting that a claimant's right was
only limited after a defendant agreed to submit'to arbitration, the'court said that the
defendant's offer to arbitrate provided the claimant with the opportunity to receive
prompt recovery without the risk of uncertainty-of litigation or having to prove faultin a
civil trial. The defendant or the defendant’s insurer was required to conduct an~
investigation to determine liability within 90 days of receiving the claimant's nétice to
initiate a malpractice claim, observed the court, and the defendant had to provide a
verified written medical expert opinion to corroborate an assertion of lack of reasonable
grounds to show a negligent injury. The claimant benefited from the quick
determination, .the. court continued, and also saved the cost of attorney and expert .
witness fees which would be required to-prove liability. Furthermore, a claimant who
accepted an offer to have damages determined by an arbitration panel received the
additional benefits of a relaxed evidentiary standard for arbitration proceedings as set
out-by Fla. Stat. B 120,58 {1989), joint and several liability of multiple defendants in
arbitration, prompt payment of damages-after the arbitration panel's determination, or
interest penalties. against the defendant for failure to promptly pay an award, and
. limited appellate review of the:arbitration award ‘requiring. a: showing of "manifest
[injustice.” Rejecting the District Court's finding that because the medical malpractice
arbitration statutes.did not provide a no-fault basis for recovery or mandatory insurance
coverage to assure recovery, like workers' compensation faws, they did not provide a
commensurate benefit, the court pointed out that the task force appointed by the -
legistature to study the problem specifically considered and rejected other methods to
control increases:in medical malpractice insurance rates. The legislature had made- :
factual findings that if the present crisis were not abated, persons subject to civil actions
would be unable:to purchase liability insurance, and injured persons would therefore be
unable to recover damages for either their economic losses or their noneconomic losses,
said the court, which constituted the legislature's conclusion that the current crisis was
an "overpowering public necessity.” Moreover, the court continued, the legislature's
factual and policy findings were supported by the task force's report, which also
supported the conclusion that no alternative or iess onerous method existed, because
the task force considered different solutions to the complex problem and concluded that
all were necessary to address it. Stating that the plan as a whole must be considered in
deciding whether no alternative means existed to meet the public necessity, the court
said it was clear that both the arbitration statute, with its conditional limits on recovery
of noneconomic damages, and the strengthened regulation of the medical profession
were necessary, and no alternative or less onerous method of meeting the crisis had
been shown. Without discussion, the court also held that the statutes did not violate the
right to trial by jury (Fla. Const. Art. I, § 22), equal protection guaranties (Fla. Const,
Art. 1, § 2; U.S. Const. Amend. XIV, § 1), substantive or procedural due process rights
(Ela, Const, Art. I, § 9; U.S. Const. Amend. XIV, § 1), the single subject requirement:
(Fla. Const. Art. 111, § 6), the taking clause (Fla. Const. Art. X, § 6{a)}, or the
nondelegation doctrine (Fla, Const. Art. 1L, § 3).




In HCA Hea!th Servs Inc v Branchesi:(1993, Fla) 620.50:2d 176,18 FLW § 291, the
court reversed and remanded the appellate court's decision that Fla Stat §8766.207 and
766.209 (1989} violated the right of .access to the courts, based.on University of Miami v
Echarte (1993, Fia) 618 So 2d 189, 18 FLW-S 284 26 ALRSth 831 cert den {US} 126 L
Ed 2d 252, 114 5:Ct:304, this: section.. : : :
The court afftrmed the trial court's order grantmg the defendaﬂt docters motton to :
compel arhxtra&:mn in Santelli v.Arean (1993, Fla-App D2)-616 So 2d 1154, 18 FLW-D
1012, reported in full {Fla -App D2) 1993 Fla:App LEX1S: 4252, review den (Fla) 624 So~
24 268, regectmg the malpractice plaintiffs’.contention: that the arbitration provisions-of
Fla Stat §5 766. 207, and 766,209 {1989 were unconstztutlona! in that the noneconomic.
damages caps and: other limitations lmposed when: arbltratton ‘was-elected violated their
rights of access to the courts and the constitutional .right to jury trial. The court found.
that the. statutes in. question were-not uncoenstitutional as applied to the Spec;fic facts of
the case,. because the plaintiffs actually requested voluntary binding arbitration and
votuntanly sub;ected themse!ves to the hm:ts, aven though nothmg In the statute .

requnred them to do SO.

| B Statutes antmg A!l Damages Except Medlcaf Care and Re!ated Expenses '

§ 7.5. Other grounds

In action by: shlpowner agatnst hospata% for equstabie mdemmty based in piamtaﬂ"
settlement to satisfy foreignjudgment inaction brought under Federal'Maritime Act by -
ship employee forinjuries sustained due to improperiimedical treatment, determination
that hospital:could-invoke state §aw limiting recovery of noneconomic damages by injured
party against health care provider to' $250; 000 in: order: to fimit amount by which’ plaintiff -
could be indemnified did not contravene or ‘even implicate suprémacy clausé: Ailow:ng
hospital to invoke limitation, .even though its' proportional share of liability was- $1.8°
milfion,.did notimpair piamtaff’s rsghts orinterests under federal maritime, law; it s;mpiy
left one concurrent tortfeasor to pay more of loss: that its proportlonate fauit ‘Western
steamship Lines, Inc. v Sar Pedro Peninsula Hosp. (1994) 8 Cal 4th 100,32 Cal Rptr2d -
263, 876 .P2d 1062, 94 CDOS 5854;°94 Daily'Journal DAR 10626, reh: den (Sep 22 1994)
and mod 8 Cal 4th:440c, 94 CD0S5:7275, 94 Daily Journal DAR 13404,

Statutory cap:on awards: of .noneconomic damages was! notan arbitrary, ¢apricious, or
unreasonable:; method for addressmg legitimate snterest in protecting avaiability of
Jiability insurance, and thus did not constitute imperm:ss;bie special legislation in violation
of State Constituticn Const At 3, § 19; IC g 6 1603, K;rkiand V. Blame Countv '

Statutory $1 mrihon cap on noneconornic damage awards in med;cat malpractice actions
did not violate state separation of powers doctrine. Const, Art. 5, § 1;:Code, 55-7B-8.
Verba v. Ghaphery, 552 S.E.2d 406 (W. Va. ' 2001).

Statute putting a cap on the recovery of noneconomic damages in medical maipractice
actions did not violate right-to-remedy clause of State Constitution. W.S.A, Const. Art. 1,
£ 9: W.G, A, 655.017. .Guzman v. 5t Francis Hoso Inc 240 Wss -2d 559, 2001 Wi Ai}t}
21,623 N.W.2d 776 {Ct App. 2000)

g 8. Generaity, recovery from health care provider

Unger a statute limiting the damages recoverable by a maEpract:ce piamhff except for
medical care and related expenses, the court held that the portion of the statute Hmiting
recovery from a health care provider was not constitutionally infirm.

In Butler v Flint Goodrich Hosp. of Dillard University (1992, 1.2 607 So 2d 517, cert den
{US) 124 L Fd 20 249, 113 S Ct 2338, the court held that a statutory limitation on
medicai malpractice judgments against health care providers, applying to all damages




except those for past and future medical expenses, did not viclate the state or federsl
constitution, even as applied against multiple defendants. The cap had been challenged
by a plaintiff who had settled with a hospital’ and its employee for the amount equal to
the statutory cap onrecovery available from a covered health care provider, and received
judgment against the Louistana Patient's Compensation Fund for'the balance of the
recovery allowable‘under the statute. The patient then filed suit against other health care
providers, and appealed a summary Judgment granted to the defendants because of the
plaintiff's receipt of the ' maximum aliowable recovery under LSA-R.S. g
40:1299.42(B)(1). The court noted that the Lou:ssana Constntutlon mandated equaE
protection of the iaWS under rt 1o § '
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prohibited, arb;trary, capr mous, or unreasonabfe discr;mmat:on because of. phys:cai
condition under Art. I, 8&.3 and 12; and guaranteed open courts which must provide an
adequate remedy for i injury under Art; I, §2 .. Under the state's medical malpractice
law, said the court, the liability of multap!e heaith care. provzders aggregating.a sum:-
exceedang the cap allowable against any one health care provider, did not inure to the
victim but reduced the excess due from the compensation fund, LSA-R.S. §

40:1299, 42{8}{3){31 and the total amount paid by multiple health care providers could
not exceed the maximum ailowable recovery, Noting that the cap on general damages
from the fund had been held valid, !FN28E but the validity of imiting payment by an
individual health care prowder had not been determined, the court pointed out that
since the statute did not affect fundamental rights,. the constitutional-test.was. whether
its provisions were r‘easonably reiated to furthermg g@neraf soctaF interests. Many courts
invalidating damages caps did so because of a state constttut;onai -right to jury trial in
civil cases, the court observed, but such a provxssen was tackmg in the Louisiana- :
Constitution. The statutory cap on medical ma!practaf:e judgments in ‘excess of a certam
amount’ ciastmgmshed between cfasses of persons according to their phys&cai cond:t;or;, o
continued the court, those with injuries evaluated below the cap being fully
compensated, and those with damages above the statutory cap being fully compensated
only for their medical expenses and related benefits. As to whether that discrimination
was arbitrary, capricious, and unreasonable, the court pointed out that the state offered
those most severely injured by medical malpractice three benefits to offset the.
limitation: (1) greater likelihood that the offending physician or other health care -
provider had maEpractsce insurance; (2) greater assurance of collection from a solvent
fund; and (3) payment of all medical care and related benefits. Compensation and full
medical care for those grossty injured by medical malpractice were legitimate social
interests furthered by the malpractice legislation, said the court. The discrimination in
the act against. those with excessive injuries was accompanied by a quid pro quo, a
reasonable alternative remedy having been provided, and since the statutory solution to
the medical malpractice problem furthered the state's purpose of compensating v:ctams,
it did not offend the constitution, the court concluded.

Because the Medical Maipract;ce Act limits the ifabatlty of health care providers in
derogation of the general rights of tort victims, any ambiguities in the Act should be
strictly construed against coverage. LSA-R.S. 40:1299,41 et seq. Richard v. Louisiana
Extended Care Centers, Inc., 835 So. 2d 460 (La. 2003).

Issue of whether medical malpractice victim's recovery against health care provider can
be constitutionally limited has been addressed by state supreme court and answered
affirmatively. Turner v Massiah (1994, La App 5th Cir) 641 So 2d 610.

§ 9. --Recovery from patient's compensation fund



The limitation on. the liability of a patient's compensation fund, established by a statute

fi mitmg recovery for medical malpractice damages, except for medical care and related .
expenses, was not constltutxonatiy invalid, the court held in the foilowmg case.

In Williams v Kushner (1989, La) 549 S0 2d 294, the court held that there. was no .
const;tut onal mﬂrmxty in the state's providing for payment of a certain limited amount in
noneconomic damages from the state's patient’s. compensatuon fund to a malpractice
plaintiff who had settled with.a defendant health care provider, after the trial court.had
reduced the damages granted in a jury trial to the statutory limit and entered judgment
in that.amount against the fund. The limitation was part of a statutory scheme which
limited overall darmages in malpractice actions, limited the recovery against any one
health care provider, with the balance, if any, recoverable from the state fund, and
provided for payment of future medical expenses, if appropriate, from the state fund.
The malpractice plaintiff had settled with the attending doctor for the damages allowable
by statute against a qualified health care provider before trial, and the court said the
issue of the constitutionality of that damage limitation was thus moot. The ieg:siature
had the power to establish the patient’s compensation fund and’ prowde a supplementa%
recovery for those more seriously’ snjured by medical maEpract;ce, said the court, and the
limitation ‘on recovery from the fund was not: subject to the same const:tutlonai anaEysns
as that which would appty toa negitgent party. The court said that because the fund was
a state-run insurance company, the state was' free to limit its lability” in any amount it
wished, and the plaintiff had no constitutional claim for a greater amount, -

in patrent's medical malpractice action against two ‘emergency room physmians after
patient's left :arm was amputated foiiowmg ‘transfer from one hospltal S emergency room
to another hospital; patient's damages were limited by the Louisiana Medical Malpractice
Act's $500,000 cap, and thus, as phys&caan 5 Isabmty was limited to'$100,000 plus
interest parsuant to Act, Patient's Compensat;on Fund-was required to pay remamder of
amount under the $500,000 cap minus $11,000 credit for settied claims against -
hospitals. LSA-R.S, 40:1299.42, ‘subd. 5(3)(a) LSA-C, C ar"t 1803 Coieman v. Deno,
832 So Zd 1016 {La Ct Aon 4th Cn‘ 2002} :

§ g Under equai protectson ciause

[a] Vaiidlty upheld

The vaizdzty of a statute limiting medical malpractice damages except for medical and .
related expenses was upheld or deemed supportabie in the fotiowmg cases agamst the
conteﬂtton that it violated the rsght to equai protect:on '

remand (La App 1st Cir) 490 So 2d 30‘7, cert den ii,a) 496 So 2d 325, the court, on

rehearing, after holding that a statute limiting the recovery of a malpractice plaintiff in
an action against the state did not apply to liability for the alleged independent
negligence of the Louisiana State University Medical Center Board of Governors, [FN29]
directed that, in the event no liability was found of the board and the plaintiff’s damades
exceeded the statutory limitation, the case be remanded to the trial court for
determination of its constitutionality under the guaranty of equal protection. In an
earlier opinion, [FN30] the court had upheld the statutory malpractice damages
limitation against an equal protection challenge, employing the three- level system of
scrutiny developed by the United States Supreme Court. The court said it was called
upon, in guiding the determination of the statute’s validity, to decide whether the federal
system of scrutiny was appropriate in intefpreting the state constitution's right to
individual dignity, La_Const, Art. I,'§ 3 (1974}, which included the right to equal
protection of the laws and prohibited arbitrary or unreasonable discrimination against a
person because of physical condition. Concluding that the federal model was not
appropriate for interpreting Louisiana’s egual protection clause, the court ruled that



when a law classifying individuals on the basis of physical condition was attacked, the
proponent of the legislation must show that the law did not arbitrarily discriminate by
demonstrating that the legisiative classification substantially furthered a iegttlmate
objective. The state constitution called for more than minimal scrutiny of such a
classification, the court asserted, explaining that one class created by the statute was a
group of malpractice victims who had suffered damage which could be fully '
compensated by an award within the statutory limitation, and the other, those victims
whose damages would require ' more than the fimit in compensatton Catastrophlcaify
injured persons such as the malpractice ‘plaintiff in the case were- physscaily handicapped
and disadvantaged by the statutory classification at least as much as those persons
whom the legislature‘intended to protect'in draftnng the constitution, the court
concluded, and therefore the state or the LSU Board was eblsged to’ show that there was
a ‘good: reason for the statutory: ciaSStfscation and that tt substantiaﬁy furthered a’ '
legitimate state purpose. |FN31]

See eaucoudray v Brumfield (1994, La) 633 So 2d 1210. reh den gLa) §35 So Zd 247,
§ 42 ;.

In LaMark v NME Hosp., inc (1989 La ADD 4th- Czr) 542 So 2d. ?53 cert den{La) 551

50 2d 1334, ‘the-court rejected a malpractice plaintiff's -argument that the statutory cap.
onall damages recoverable in maipractace actions except medical ‘and related expenses
violated equal protect;on of the laws under the Louisiana Constitution, because it created
classes of malpractice. clalmants ‘which were treated: dlfferem:iy based on‘the number of
claimants per act of malpractice and on'the proportion of the'total ‘award attributable to
each claimant. ‘The malpractice plaintiffs included the husband of the patient, on’ ‘his’ own
behalf; on:behalf of his threée minor children, and as curator of his mjured wife, ‘and an
adult'son on his-‘own behalf: Tt was stnpulated by the parties that the plaintiffs’ damages
would exceed the statutory limitation if it were not applied, exclusive of interest, costs,
and medical expenses, The plaintiffs argued that the malpractice victim who was the
sole claimant in a suit and whose damages ‘exceeded the statutory fimit recovered i:he
full imit, while ‘a malpractice victim with ‘damages exceedsng the limit, whose' claim is
joined with the claims of five family members; all based on the'same act ‘of ma!practxce, '
_recovered:substantially less after the statutory amount was apportioned among the" :
' claimants; The court said it was incumbent on'the piamtcffs to show that the legislation
did not suitably further-any: appropr;ate state interest, since the statute did: not create a
classification which would require complete’ repudtataon under’ the constitution, or ‘which
would shift the burden to the'compensation fund to demonstrate that it substantaaliy
furthered a legitimate state interest. “The plaintiffs were mistaken that the purpose =
behind the statutory limitation ‘was to assure fall- recovery “for matpractrce victims whose '
damages were less than the: statutory cap, while assuring recovery’ of at least thai:
amount for those whose damages exceeded it, observed the court, and in argumg that
the limitation frustrated that interest. The purpose of the legislation was to instire the )
availability and affordability of medical care for the citizens of the state, the court
asserted, and it was reasonable that the damages cap could substantially further that
interest. With the statutory limit applicable, the amount of the surcharge medical '
providers pay to the compensation fund would be calculated on a known risk, said the
court, and the legislature coufd be!;eve that the stabs!ezed rates would’ retard ancreases m
costs of medical care: '
In Owen v United States {1991, CAS Tex} 935 F2d 734, reh, en banc, den (CAS) 1991
US App LEXIS 21322 and cert den (US) 116 L Ed 2d'775, 112 S Ct 870, the colrt,
interpreting touisiana law, held that the statutory limitation on damages rec:overabie
against a medical ma!practice defendant, exclusive of medical and related expenses, was
constitutional under the egualprotection clause of the Louisiana Constitution, LSA-
Const. Art. 1, 88 2 and 3. Noting that up to that time the Louisiana Supreme Court had
confronted but never fully decided the validity of the cap under the state constitution,
[FN32] the court relied on Williams v Kushner (1988, La App 4th Cir) 524 So 2d 191,
amd (La} 549 So 2d 294, in which the court concluded that the cap was valid under the
state's equal protection clause and access to the courts clause, although the Supreme




Court iater decaded on appeal iFN33i that the zssue of the cap as applied against the
health care provider was not properly before it because the attending physician settled
with the plalntnff before trial for less than the statutory Jimit. .

{b} Valsdlty not upheEd

A statute éumttang the recover"y of damages by a maipractu:e plaintiff, except for medical
care, and related expenses, violated the right to equal pretection of the laws, the courts
held in the. foliowmg cases. . . .

In Waqqorner v G;bsen {1986, ND Tex) 647 F- SUDD 1102 the court also faaled ta sustaan
the validity of the Texas statute limiting damages in medical malpractice actions,
exclusive .of medical and refated .expenses, against an -equal protection challenge, stating
that it violated both the Texas and Federal Constitutions. Apptysng a rational relationship
test, the court found that {imiting the recovery of the most deservmg victims of medical
malpractlce was not a legitimate state interest, and furthermore, deprived them of due
process of law. Even.if.a medical malpractice insurance crisis existed, continued the
c:ourt constftutsonai protections were. not suspended intime of even ieg;t;mate cnseS

aifowed to overrun the nghts of the seriousiy mJured
In Bantast Hosmtal of Southeast Texas, Inc. v Baber. {1984 Tex ADD Beaumont) 672
SW2d 296, writ ref nr.e (Tex) 714 Sw2d 310, rehg of writ-of error.overr{Sep 10,
1986), the court held that the trial court was correct in refusing.to limit the damages of
the piamt;ffs in a medical maipractnce action [FN34] declaring that Tex. Rev. Civ. Stat,
art. 4590i, § 11.02 {Vemon Supp.. 1984}, which.limited damages to a certain amount
exclusive of expenses of necessary medical and related.care, was unconstitutional under
the equal protection clause, apparently of the Federal Constitution. {EN35] The finding of
the legislature that. there was a medical maipractlc:e insurance. crisis in-the state had
been quite. forcefuﬁy chailenged by some legal scholars, observed. the court. In cases not
mvoivmg a fundamentai right. or. suspect classification, the court continued, a restrained
standard of review was apﬁhed usually referred to.as the rational basis test. Many
courts cons;dermg the constztut;ona!xty of statutes amposmg d;sabmt;es on certain.
classes of tort victims have: relied.on the. presence or absence of @ quid pro quo'to the
'd;sadvantaged ciass as a factor in their. determmation said the court, Although this has
not been estabizshed by the Supreme Court of the Un:ted States as a constitutional
doctrine, when a true quid pro quo.exists, it strengthens the statute’s constitutionality,
the court observed The limitation of recovery .did not provide adequate compensation to
patients.with meritorious claims, the court decided, and-did nothing toward the
elimination of nonmeritorious dalms The court limited-its holding to hospitals, the only
defendant in the action, declining to consider the statute as it related to other categories
of medical provuders, since one or.more of them might in the future present a stronger
case.
Citing Baptist Hospital of Southeast Texas, Inc. v Baber (1984, Tex App Beaumont) 672
SWa2ad 296, writ ref n r e (Tex) 714 SW2d 310, rehg of writ of error overr (Sep 10, 1986)
(this subsection}, the court in Malone & Hvde, Inc. v Hobrecht (1985, Tex App San
Antonio) 685 SW2d 739, set aside, remanded (Oct 9, 1985), held that a state statute
limiting the damages recoverable in a medical malpractice action, except for medical
care and related expenses, was not applicable to a corporation operatmg a pharmacy,
even if it qualified as a health care provider under the act, because the limitation was
unconstitutional. Appeal was taken from a judgment entered in a wrongful death and
survivor's action brought by the estate of the deceased patient, [FN36] his wife, and
three adult children against a pharmacy for the alleged malpractice of its employee in
misfilling & prescription for syringes. The trial court had refused to reduce the verdict
under the statute, Tex. Rev. Civ, Stat. Ann. art. 4590i, and the court observed that the
suit had never purported to.be a health care liability claim subject to the act, and the
defendant had not filed special exceptions to the plaintiffs' wrongful death pleadings, or
fnsisted on compliance with a prerequisite for the filing of such a claim under the




malpractice reform statute. Declining to decide whether the claim for limitation of
damages was waived in the absence of an affirmative pleading invoking the limitation,
nor to decide whether the pharmacy fell Within the category of a health care provider so
as to be entitled to the status afforded by the‘act, the court said it agreed that the
limitation' of recovery ‘did not provide adeqiiate compensation to patients with:.
meritorious claims and indeed accomplished the opposite resuit for.the most seriously
injured claimants, without eliminating nonmeritorious claims. . - SERRY :

Accord, Detar Hospital, Inc. v Estrada (1985, Tex App Corpus Christi) 694 SW2d 359, in
which the malpractice plaintiff challenged the validity of the Texas statute under the .
equal protection clauses of both the federal and state constitutions, and the court
deciared them unconstitutional under both provisions: Stating that the determination
was whether the purpose of the statute justified the restriction on the plaintiff's
constitutionally guaranteed right to obtdin full redress:for injuries caused by another's
wrongful conduct, the cotirt said there had not been a showing of sufficient spcietal quid
pro quo to justify the limitation on liability imposed by the statute as applied to seriously
injured medical negligence victims such as the plaintiff.

§.11. --As applied to wrongful death actions

The court held in the foliowing case that a-'statute limiting the damages recoverable in’
an action based ‘on medical malpractice, except for medical and refated expenses, did
not violate the equal protection clause as applied to 'wrongful death actions.

A statitory limitation of all damages except future medical expenses in medical :
malpractice wrongful death actions did not violate the equal protection clause of either
the federal of state constitution, the court held in Rose v Doclors Hosp, {1990, Tex) 801
SW2d 841, rehg of ‘cause overr (Jan 23, 1991). After holding that a limitation.on .
wrongful- death damages did not violate the Texas open courts provision, {EN37]
althiough as applied to common-law medical malpractice claims; the court had ‘previously -
found a violation, [FN38] the court said that an equal-protection-analysis under both the
state and federal constitutions dictated that when the classification created by -a state -

. statute did not iﬁfﬁir}ge-_gﬁpg’nizfund_a_me:r_zta'if._rights__o_r burden an inherently suspect class,
- equal protection required only that the statutory classification be rationally related toa

legitimate ‘state interest. No fundamental rights or suspect classes were involved, the
court continued, and the restriction on the class of beneficiaries under the: wrongful
death statute reflected the state's interest in‘insuring compensation for only.those
persons ‘who normally have had the closest relationship to the deceased and-who- suffer
the most from his death. The restrictive terms of that statute, therefore; relate rationally
to an interest of the state'and do not vidlate equal protection, said the court. The- -
Medical Liability Act expressed the interest of the state in reducing excessive health care
liability claims, decreasing the cost of those claims, making insurance available at - '
reasonably affordable rates to health care providers, and making affordable health care
accessible and available to the public, the court observed, and the damage limitation
provisions by which the legislature sought to effect those purposes rationally relate to
the interests of the state as asserted. : :

§ 12. --Of amendmaent trea_’céng public and private patients differently

The court held in the following case that an ameridment to a statute limiting damages
recoverable in a medical malpractice action, except for medical and related expenses,
which did not apply retroactively to private patients, violated equal protection.-

It was a violation of the Louisiana constitutional guaranty of equal protection to refuse to
allow a private hospital patient the benefit of a statutory amendrment allowing the cost
of future medical care and related benefits to be excluded: from the statutory limitation
on recovery in medical malpractice actions, LSA-R.S. § 40:1299.43, when the
amendment would have applied if the patient had been injured in a state facility under
the care of a state employee, the court held in Williams v Kushner {1989, La) 549 Seo 2d




294. After upholding the statutory limitation on recovery from the patient's .
compensation fund for damages other than future medical care and related benefits,
[FN39] the court said that the exception for the cost of future medical care had been
enacted, with regard to private sector claims, so that it would apply-to claims filed only
on or after a certain date, and would exclude the patient's claim. As to claims against
the state, observed the court, the legislation provided that it would-apply to pending
claims and litigation, resulting in the anomalous situation that if the patient had been
injured in a state facility, his future medical expenses would be recovered, but because
he was treated in a private-hospital under the:care of a private physician, the expenses
were legislatively placed in a different category, The act applying to private patient
malpractice claims must be reformed to apply to claims and litigation pending when it
was passed, said the court; and the patient was entitled to a judgment for the benefits
provided and any future medical expenses and related benefits as provided by the
statute. :

81 Under due process clause

in the fotiowmg case the court held that a statute lam:tmg the damages recoverabie ina
medical maipractzce action, except for medical and relatecE expenses did not v;olate the
right to due pracess under the Federal Constitution.: :
After certifying the guestion of the validity under the state constatutaon of a Texas
statute limiting the damages recoverable in amalpractice action to the Texas Supreme
Court, [FN40]in Lucas v United States {1986, CAS Tex) 807 F2d 414, ques certified
{CAS Tex) 811 F2d 270, ctfd gues ans, in part, certificate for ques declined,.in part (Tex)
757 swW2d 687, concurrinig op -at {Tex) 31 Tex Sup Ct Jour 466 and dissenting op at
{Tex) 31 Tex:Sup. Ct Jour 666 and later proceeding (Tex) 30 Tex Sup Ct Jour 468, the
court held that-the provision did not violate the due process clause of the United States
Constitution. Any due-process challenge must rely on.a perceived abrogation of a
commbon-law right to recover for tort damages worked by the statute, observed.the
court.-However, the Supreme Court has held that no person has a property nght or.
vested interest in any rule of the common 1aw, and the Federal Constitution does not
forbid- the creation of new rights or the abolition of ofd ones recognized by the common
law to obtain a permissible legisiative object, the court stated..

But see Waagoner v Gi 1986, ND Tex). 647 F Supp 1102, § 10[b], for a case in
which the Texas statute limiting damages in medical malpractice actions, exclusive of
medical and related expenses, was invalidated on equal protection grounds, and the
court aiso stated that it éeprived medical- matpractice victims of due -proceSs

§ 14. Under guaranty of apen courts, as apphed to claims of the catastrophlcatiy injured

The court held in the foHowmg case that a statute limiting the damages recoverable in a
malpractice action, except for medical and related expenses, violated the open courts
provision of the state constitution, as applied to claims of the catastrophically injured.
In Waggoner v Gibson {1986, ND Tex) 647 F Supp 13102, a case in which a totally
disabled patient sought damages well in excess of the limit provided by Tex. Rev. Civ.,
Stat. Ann. Art, 45901, §% 11.02 through 11.04, the court held that, in addition to
violating the equal protection clauses of the state and federal constitutions, and as an
independent state ground, the Texas statute limiting the damages recoverable in a
medical malpractice action violated the open courts provision of the state constitution,
Tex. Const, Art. I, § 13. Noting that the provision accorded state citizens greater
protection than the federal due process clause, the court said that the open courts
guaranty was viclated when a right to redress, such as a cognizable common-law cause
of action, was unreasonably restricted when balanced against the purpose of a statute.
There was no forum to which a seriously injured victim of malpractice could appeal for
recompense, said the court, and therefore no adeguate substitute for the traditional
right of recovery.




In Lucas v United States (1988, Tex) 757 SW2d 687, concurring op at (Tex) 31 Tex Sup
Ct Jour'466 and dissenting op at {Tex) 31 Tex Sup"Ct Jour 666, the court, answering
certified questions from the Federal District Court, held that in the ¢éntext of persons
catastrophically injured by medical negligence, it was unreasonable and arbi itrary to limit
recovery in a speculative experiment to determine whéther liahi ility‘insurance rates

would decrease, in violation of the open courts provision of the Texas Constitution. In an
action against the United States under the Federal Tort Claims Act, the'infant victimof =
medical malpractice had'been awarded damages well in excess of the statitory fimit
provided by Tex. Rev. Civ. Stat. Ann. art. 4590i; §§ 11,02 and 11.03 (Vernon® Supp
1986), for loss of future earnings and pain and suffering, although the limitation did not "
apply to the expenses of necessaw medma{ hospital, and ‘custodial care either received -
before judgment or FEQUIE‘EG in the future; “The statute also prov:ded that should the )
limitation be invalidated, an alternative timit on’ solely noneconomic losses wouild ‘be
applicable. The limits of both'sections were not absolute, the court observed, but -
increased or decreased dependmg on‘the consumer price mdex published’ by, the Federal
Government (§5 11.01; 11.04). Noting that the legislature itself had evrdentiy : o
entertained doubts about the constltutnonaisty of the' liability-limit set out in the first
section of the statute, the court: said-that'in: constru;ng Tex, Const.Art. L 13, it must
be determmed ‘whether the litigant chaiiengmg arestriction had'a’ cegnlzab}e commonw '
law: ‘cause of action, and whether the'restriction was. unreasonabie or arbttrary when
balanced against the purpose and basis of the statute, Texas courts have" iong
recognized that wictims ‘of medical negligence have a well-defined common-law cause of
action to'sue for injuries negligently inflicted upon ‘them, said the ‘court, ‘and the statute
failed‘to provide the medical ‘malpractice p%amtlff any’ adequate substitute to obtain
redress for injuries.‘Rejecting any argument that the'statite might be supported by
alleged benefits to society generally, the court'sald it was arbitrary to E:mrt recovery oniy
in medical malpractice actions. The court found it significant that in"'some of the
jurisdictions in which damages caps were upheld, the fact that alternative remedies’ were_
provided: weighed heav:iy in the ‘decision, ‘and noted'that a report to the !egislature had
recommended a victim's compensation fund as a statutory subshtute, but the
_recommendation-had not been followed, In balancing the restriction’ ‘against the’
“purposes of the statute, the: court said that the Ieg;siature appar@ntiy did not zntend to
strike at frivolous maipractsce suits; for it found that the: filing of legitimate claims was a
contributing factor affecting insurance rates, and that the legislature, although it found
that-a medical malpractice insurance crisis ‘existed, went'on to state that the adoptaon of
certain modifications in the system "may or may not’ have an’ ‘effect” on the rates '
charged by insurers. The state’constitution guaranteed a litigant meamngfu% access to
the courts whether liability rates were high ‘or not, said the court, ‘and as to the
assurance that awards were rat:onaily reiatecf to actiial damages A purpose mentioned
in the: statute, it was the province of the Judlczai and not the legislative branch ‘of -
government to exercise that power {Tex. Const. Art, I1, § 1), It was unreasonab!e and
arbitrary for the legislature to conclude that damages caps, applicable to all ¢laimants no
matter how seriously injured, would help assure a rational relationship between actual
damages and amounts awarded, continued the court. Pointing out that even the -
legislative commission, whose recommendations were the basis for the statute, could
not conclude that there was ‘any correlation between tha damages cap and the s;tated
purpose of improved health care, the court cited an independent study which had’
concluded that there was no relationship because fewer than.6 percent of all claims were
for more than $100,000. The court rejected the argument that the tegisiature had not
denied access to the courts because it had not totally abolished a cause of action,
replying that access to the court was granted for the purpose of redressing injuries, and
if the legislature could constitutionally cap recovery at one amount, there was no reason
why it could not cap the recovery at some other figure, or even at $1. The court also
pointed out that the plaintiff was not receiving the constitutional benefit of a jury trial
when the jury verdict was limited. Having observed that there was no provision in the
Federal Constitution corresponding to the state constitution's "open courts" guaranty,




the ccurt noted the 1m;}os"tance of state constitutions in restnctzng governmental power .
and guarantee ing. mdmdual rights.

g 15 ——As apphed to wrongfui death act;ons

A statute Elmttlng the damages recover’abie ina med;cal maipractlce actson except for
medical care and related expenses, could. vaildiy be applied to wrongful death claims,
the court.held in the foilow;ng case, and did not violate. the open courts provision of the
state const;tut;on
The. -open courts, provzsson of Tex Fonst Art I < 13 d;d not bar the appimatnon Of a
statute Ismztmg all: damages except medical.expenses in medical malpractice actions to
wrongful, death’ suits,” ‘the court held in Rose.v Doctors Hosp. (1990, Tex) 801 SW2d 841,
rehg of cause overr. (Jan 23, 1991), although-earlier cases held to the contrary. [EN41]
After stating that the decision in Lucas v United States (1988, Tex) 757 SW2d 687,
concurring op at:{Tex) 31 Tex Sup Ct-Jour 466 and dlssentmg op at (Tex):31. Tex-Sup Ct
Jour 666, EFN@] did not.invalidate the statute providing for damage limitation in-
- -medical maipractice actions, except as appiued to. catastroph:caﬂy damaged malpractice
v:ctims the court said the limitations: found in Tex. Rev, Civ, ‘Stat, Ann; art. 4590, §
- 11.02.and- 11.03 {Vernon Supp 1991), ‘were invalid oraly as applied to common-law..
medscat maipractice claims. - The: severabalaty clause in the. statute allowed the apphcatuon
of those sections in wrongfui death actions, explained the court, because such operation
remained compiete in itself, capable of execution in.accord with the legislature's intent,
and mdepandent of any-application to common-law claims. The sections covered "health
care habmty ciatms" and the statutory. definition of such claims expressly .mentioned
both common- law personal injury and wrongfut death claims, observed the court.
validity of the. damages limitations in the latter case depended on whether the plaintiffs’
remedy was based upon.a .cognizable common-law. cause of action, the court stated,.and
then whether the open courts.provision prevented application of the statute to that -
cause of action. Pemtmg out that the survivors' action for wrongful death was. based
upon the pat;ent‘s cause of action for negi;gence, and would have died with him had_it
ot been presewed by the: !eglslature in‘the wrongfui {ieath statute, the ‘court explained , -
- that tha remedy was conferred by statute and not by -common: law. The open courts
provision did. not apply to that claim, said the court, and therefore did not bar the
appitcat:on of the damages provision of the Med;cai Laab:itty Act in wrongful death cases.
Statutory $500,000. cap on compensatory damages assessed against physician or health
care prowder, on a heafth care liability claim, did not violate open courts provision of .
Texas Const;tutxon when cap was-applied-to statutory.. survwal action against nursing
home for negt;gent and grossly negtagent care of resident, Vernon s Ann, Texas Const.
Art. 1 1 ;VT .A., Civil Practice & Reme ies Code: 71.021; Vernon's Ann. Texas

Civ. St. art. 4590i, § 11.02. Horlzon/CMS Healthcare Corp. v. Auid, 985 S.W.2d 216
(Tex. App. Fort.Worth 1999), petition for review filed, (Feb. 24, 1999).

§.16. Under constitutional p'rovisioh prohibiting governmental immunity

Under a constitutional provision which prohibited governmental immunity, the court in
the following case upheld the validity of a statute limiting the damages recoverable by a
malpractice plaintiff against the state, except for medical care and related expenses.
The Louisiana Constitution, by denying the state immunity from suit in contract or tort
or for injury to person or property, did not prohibit the legislature from limiting the
damages recoverable in a malpractice action against the state, the court held in Sibley v
Board_of Supervisors of Louisiana State University (1985, La) 462 So 2d 149, on reh
{La) 477 So 2d 1094, on remand (La App 1st Cir) 480 So 2d 307, cert den (La) 496 So
2d 325 and (superseded by statute on other grounds as stated in Hampton v Greenfield
{La App 4th Cir) 576 So 2d 630, cert den (La) 581 So 2d 686, later proceeding {La App
4th Cir) 602 So 2d 327, affd in part and revd in part on other grounds (La) 618 So 2d
859) and {superseded by statute on other grounds as stated in Martino v Sumralt (La




App Ist Cir) 619 So 2d 87, cert den (La} 621 So 2d 821). The plaintiff alleged that the

limitation of liability statute, La. R.S. 8 40:1299.39, offended La. Const. Art, X1I,°§
10(A}, contending that any statute which reduced the value of .an award against-the -

state for damages’ operated unconstitutionally to relieve the state: of a partof its ilablilty
The court observed that‘another statute which was struck down as offending the
constitutional provision attempted:to favorithe state with @ privilege, that is; exemption
from payment of court costs, which was unavailable 1o other defendants in'similar suits.
However, the constitutional provision did not make the: sweeping’ proscnpttcn of "
immunity for which the ‘plaintiff argued, the court continueéd, the legislativé history
indicating that the primary ‘purpose of the proponents of the’ walver was’ to eliminate the
unnecessary, burdensorme, and.costly step, prevmusiy required, of getting legislative
approval in order to br;ng suit agamst the state or its subd;vnszons iFN431 :

C. Statutes L;mztmg Ai! Damages Recoverab?e m Medscai Malpracttce Actlons
§17. :Uhde;_f equa'f '-@:rctectich_ dause

[a] Vahd;ty upheid

The val;dsty of a statute hmstmg the total damages recoverable by a medical ma prat:tsce
plaintiff was upheid or deemed suppor‘tabie under the equal protectlon c!ause by the
courts in the foltewmg cases.

Accord, Bovd v Bulala (1989, CA4 Va) 877 F2d 1191, ctfd ques ans 239 Va 218, 389
SE2d 670, ans conformed to (CA4 VaB 905 FZd 764 17 FR Serv 3d 351 iater preceedmg
WD Va) 751°F Supp 576.

The South Dakbta statute iamutmg the total damages recoverabte ina ‘medical

ma!pract;ce actlon dtd not’ violate the equai protection clause of eather the state or”

federal constututnon the court held in Knowles v United States (1993l 104 SD) 829 F

Supp. 1147, -affd, in’ part,- ques certified {CA8 SD) 29-F3d 1261, The ptamtaffs argued that

‘the statute ‘was unconstatutmnai becatise jt adverse}y affected medical malpractice . '

victims 'who had suffered damages exceeding the limit under: the statute. The cour't

observed that medical malpractice victims were not a suspect class and the right to -
recover damages fori injury was nota fundamenta rsght under federal equal protectlon
and due process’ analysss ‘5o that the statute was’ constrtuttonai so-longasits -
classzf;catzons were ratecnaliy rerated to a 1egtt;mate govemment interest. The ieg;siat;ve
hestory ;ndicated that SDCL 8 21-3-11 was enacted to address & ‘perceived miedical
maipractsce insurance crisis whmh thfeatened the avai ab:hty and cost of heaith care,
said the court, aithough the piamtaffs argued that the rec:ord showed that no actual
medical malpractice insurance crisis exnsted in the state. However, said the court, all
that was required was that a legitimate purpose could reasonably have been the purpose
of the legislature, and it was conceivable that the legislatiire felt that limiting damages
available to malpract:ce victimé would stabilize the perceived crisis and ajleviate the' ™
concern over the availability of héalth care. Even if a so- called medical malpractice
insurance crisis did not exist, the court continued, it was ‘conceivable that the’ iegfsiature
befieved that a damages cap would help prevent a crisis before it deveioped As to'the
equal protection clause of the South Dakota Constitution, the court said that under the
state test, a legislative classification was unconstitutional if it created distinctions whnch
were purely arbitrary and totally unrelated to any ieg:tlmate state interest. The damages
cap did not arbitrarily distinguish’ between different classes of persons, explainéd the’
court, because it applied equally to all persons regardless of race, gender, religion, or
national origin. Furthermore, the classification was rationally related to the legitimate
government interest as explained under the federal analysis, and therefore did not
violate the equal protection clause of the South Dakota Constitution, the court




concludeci
See Davis v Omttowoau £1989 CA3 VE) 883 FZ{’} 1155 § 31 1, in, wh;ch the court
rejecting a malpractice plaintiff's claim that a statutory limit.on noneconomic damages
recoverable in malpractice actions violated equal protection and due process, said that
its. analysss was equally. appticabie to-an amended version-of the statute !nmttmg all:
damages recoverable:in such actions. .
A state statute. ltmatmg the total. damages recoverabie in: a med:cai ma%practace actmn
and limiting the proportion of that amount which could be awarded for noneconomic loss
or injury did:not violate: the state constitutional right to equal protection of the laws, the
court-held in. Scholz v Metropolitan Patholomsts P.C. (1993, Colo) 851 P2d 901, reh den
{Coio) 1993 Colo. LEXIS 502..T he statute.did not infringe on a fundamental right,
observed the court, nor it did create a ciass;f;catmﬂ based on. race, religion, nattonal
origin, or gender, and therefore it would not be found.to- violate" equal protection
guaranties so long as it was reasonable and bore a rational relationship to a legitimate
state objective. The piamt:f_f_.argued that the statute created several arblitrary
classifications, in that it treated individuals who suffered ieSs'th'an the statutory limit in
neneconomic damages differently from those who. mcurred more:than the statutory
'iarmt and damages awards resulting from medical negligence, mciudmg derwatzve .
claims, were {imited, while awards resuttmg from other torts did not incl lude derivative
claims within their limits. The court said that that did not amount to a showmg that the
statute violated the guaranty of equai protectson ‘because most jaws dufferent;ate in.
some fashion between classes of persons and that fact will not alone suffice,.as a
general rule, to render the statute unconstitutional. The statute clearly sattsﬁed the
rational basis test, the court continued, because the debate concermng the avaafabmty of
health care rendered it hardly arguabie that the effort to increase its avaaEabxlaty was not
a legitimate governmental interest, 1t was also reasonable to assume that the
sometimes unpredictable and large. damages awarded for noneconomic injuries .
contributed to.the. rising cost of matpract;ce insurance, and eperated to limit. the _
avaliabilnty of heaith care services,’ ‘'said the court. ”t“herefora the concerns prompting the
passage of the statute, as expressed in the declaration of intent, as well asinthe
iegts%atwe history of the act, reasonabiy supported it, the court: decided, not;ng that the
~wisdom. and effectiveness with: whach the statute maght remecfy those concerns were not
questions addressab!e by the court
In Jones v State Bd., of Medicine {13761 97 Idaho 859( 558 P2d 399‘ cert den 431 US
914, 53 1 Ed 2§,j 223.978S. Ct 2173: the court, cons:ctermg ‘whether a statutory. hmltatlon
on recovery in: medical maipractace ‘actions’ created a classification wh:ch was
discriminatory ‘and in violation of the ec;ual protect;on guarantses of both.the Idaho
Constitution and the Fourteenth-Amendment to the United States Constitution, in that it
distinguished between those who were damaged as a. result of medical maipract:ce in _
amounts exceedmg the limit and those whose damages were less than that amount, said
that the record presented an insufficient factual basis for the court to determine whether
the classification had a fair and substantial reiatlonshnp to the achievement of the
%egaslature s objective in enacting the statute. The plaintiff physicians and hospitals
brought the suit for a declaratory judgment as to the egxslatzen S constttuttonahty,
claiming that they were competied to.maintain malpractice insurance coverage in excess
of its ilab;hty limitations. The limitation provisions, enacted as part of the 1975 Idaho
Hospital-Medical Liability Act, set a ceiling on recoverable damages for actions agamst
physicians of a certain amount per claim and a gs’eater amount per occurrence, 1.C. §
39-4204, and similar ceilings on recoverable damages for actions against acute care
hospitals, wsth the alternative of a limit comprised of a lesser sum multiplied by the totai
number of beds in the hospital, 1.C, § 39-4205, As the court noted, the legislative
purpose of the act as set forth therein was to assure that a liability insurance market
would be available to physicians and hospitals at a reasonable cost, thus ‘assuring the
availability of such hospsta!s and physicians to provide health care to the people of the
state. After indicating that the applicable standard for equal protection analysis in the
instant case was a "means focus” test, or "intermediate tier" analysis, [FN44] the court




said it was unable to ascertain, on the basis of the record presented, how the
classification between various victims of malpractice related to the asserted purpose of
assuring medical care to the peopie of the state, whether-there even was a crisis in
medical malpractice insurance in‘the state, and whether there was a’ retataonshap
between the statutory limitations in question and the abatement of the alleged crisis.
[FN45]-Empbhasizing that the record provided no ‘answers to the multitude of questlons
raised by its appl;cation of the “intermediate tier" anaiysss ofthe equal prote(:tmn '
challenge to the statute, the court went outside the record to examine some of the
literature on medi¢al malpractice insurance. Rewewmg that literature in some depth the
court acknowledged that while it cast some light on the'existence of a med;cai
malpractice: insurance crisis and some of: the pmblems inherent in thaL crisis; the record
before it made no attempt 'to relate any %‘mdmgs ‘of national scope to the'state, and that
the'court-itself lacked the ability to extrapolate any relationship from the national *
literature’ Observing that since the state had only a fraction of the numbes’s of generaé
practatlcners, surgeons, and hospitals of the nationat totals, so that any fimitation ‘on the
liability of physicians.and hospitals in the state might then have only the most remote
effect upon a nationwide medical malpractice’insurance crisis, the court remanded th@
case for additional. ewdence, findings, ‘and conclusions, notmg that'the burden of °
showang the unconstttut;onalsty of the liability. ilm:tatfon provzs:on stlit rested w;th those
physamans and hosp:ta!s who chaifenged it . :

A statutory 3tm|tat;0n on the totai amcunt of damages recoverable ina medicai
malpractice action was consistent with the equal protection clause of the Fourteenth
Amendment, and with Ind. Const, Art.’1, § 23, and Ind. Const, Art. IV, §8 22 and 23,
which prohibited special ‘privilege iegasiatlon the court held in‘Johnson v St. Vincent
Hospital, Inc. (1980Y 272 1nd 374, 404 NE2d 585" The statute provided for'a“cap on the
total amount récoverabie for any injury’ or’ death'of-a pat!ent and further prowded that a
health care provsder was not Hiablefor an amaunt in excess of & portion of that’ ismntatuon
for an occurrence’of malpractice, the excess being recoverable from a patient's
compensation’ fund. Conced;ng that the limitation’ lmposed a speczai burden upon those
Persons damaged in excess of the statutory limit;-and created a dtst;nctien between
health- care prov;ders and cthers whose hab:lety for mafpractzce damages was not

was mvoived the standard of review was. that the’ ctasszf;cation not be arbatraw or o
unreasonable’and that a “fair and substantial" relatlonsh;p exist between the
classification and the purpose of the legistation’ creating it. The statutory limitation was
presumed conststutlonai observed the court, and the pEa;ntaffs had the burden to prove
that there was'no’ correiatlon between the itmztatlon ‘wpon recovery and the promotlon of
health ‘care. The court pointed out’ ‘that in the absence of insurance, cia;ms would have’
to be paid from the personal assets of health care pro\nciers and recovery in that
circimstance would be doubtful, Even when insurance is available, the court continued,
recovery becomes only more probable, since various circumstances such as policy limits
may prevent complete recovery to an injured patient. There was evidence in the record
that part of the private insurance industry ceased making ‘malpractice insurance
available to some health care providers in the state, because of the number and size of
malpractice claims being prosecuted, said the court, and for'constitutional purposes, the
motivation behind the curtailment was not relevant, but rather that the legislature had
to deal with that fact: In effect, the statutory limitation on'damages served the same
purpose for the patient’s compensation-fund as such limitations sérve in private
insurance contracts, the colirt continued, and the legislature could have reasonably
considered the limitation to be an essential part of ‘any operable plan to spread-the’ rssk
of loss and meet the danger it perceived to the public welfare. Therefore the
classifications of health care providers and injured patients challenged were composite
parts of the limitation itself, and likewise justified, the court concluded.

In St. Anthony Medical Center, Inc, v Smith (1992, Ind App) 592 NE2d 732, transfer den
(Aug 27, 1992), the court upheld the constitutionality of the fimitation on ali damages
recoverable in medical malpractice actions created under Ind. Code & 16-9.5-2-2 against




the r,:ontentson that 1t v:olated the due pror;ess dause of the Umted States and the State
of Inélana S Constltutlons violated the.right to a jury trial, was an irrebutable . -
presumpt:on wolated the. equai protection and specrai ieg!siation clauses, and.denied
the nght of access to the courts.and the Constltuttonal rights to-a full -and.complete .
remedy,: Statmg that it was bound- by the opinion .of the court in Johnson N St Vancent
Hospital, Ing.: 1980) 273 Ind 374 404 NE2d 585 (thls subsect;on) :
Accord, Bova v Reaq (1992, Ind ADm 604 NE2d_1, the court stating that rt had recentty
addressed ‘the. same content;ons in .St Anthony Mecé;cal Center[ Inc v Smath (1992, Ind .
App1 592 E\iEzd 732 (this. subsect:on)
‘Facis that "patzent" to-whom statutory damaga {;ap a;a;:ai}es under ind aﬂa Mednca!
Maipractace Act is defined as a person who receives. or should have recei ved health care,
with any, derivative ctasm ‘that-might arise from the. malpractace comm;tted on.the patient
included within that: patlent s claim, and thus;, that a parent: who has a derivative claim
for.injuries sustained by minor child as resuit of medical malpractice is not a "patient”
entitled to a separate statutory damages cap, does. not vaolate egual protectlon provision
of Si:ate Consututton Wests A LC. Const Art 1 5 23; West's A I o 34-18-2~ 22 34
' pi s e, 735 24 7 {Ind.
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In Prender ast v NeE 'oﬂ 1977. 199 Neb 97‘ 256 E\EWZ 657 a piuraltty opm:on, the _
court held that the statutery limitation on the: total amount of damages recoverable in.a
medical malpractece action’in the i\lebraska Hesp:tai -Medical Liability, Act, Neb. R. 5. B8
44-2801 to 44-2855 ( Supp. 1976‘) did -not offerad the ec;uai protection and due process
clauses Df the state and federal constltut:ons [FN46] The Act applied to all qualified -
health care prov;ders, who were requared to file proof: of financial: respor‘as;btiaty in order
to quahfy, -and to pay. surcharges levied on them for the beneﬁt of .a patients’ excess
liabiity fund. A patient’s exclusive r’emedy against a quat;ﬁed health care pmwder was
under the. Act, unless the patient had previously: elected not to .come within.its... :
provisions. In consndermg the.constitutionality .of the many challenged provisions of the
Act, the court said: that the legzsiature could pass:a law whach distinguished. between:
different. k;nds of tort actions, provided the distinctions were reasonable. and grounded
upon real dufferences mherent m those tort actions There were substant:al reasons for -

contmued c;tmg Eegisiatwe fandmgs of fact that in recent years the growth of .
malpractice itigation had caused numerous insurance companies to withdraw from the
field. The legislature s:culd have found a fair, just, and reasonable connection with the
Iegssiat:on and the promotfon of the heaith comfort, safety, and weifare .of the citizens
of the state, ‘decided the court, and the defendant failed to produce any. evidence which. .
would indicate that the fegislation was not needed. Rejecting the argument that a ceiimg
on Judgments censtxtuted a specaat przv;lege for the health care Drowder and an.undue .
restriction on. the ser:ousiy injured:patient, the court pointed out that the procedure was
an elective one, . The Act guaranteed a claimant who elected to be governed thereby an.
assured fund for the payment of any malpractice claim, a benefit not to be found under
the common iaw, and in the case: of an action against a doctor who- had no malpractice
insurance, the likelihood of collecting a substantsal ;udgment would. be remote, observed
the court. Add;t;onauy, the claimant was assured of a procedure which would provide .
him access to.an impartial medical review panel to determine whether the health care
provider met the applicable standard of care, the court noted, agreement to the ceiling
on damages being given by the claimant in return. The dassaf:catxon rested on reasons
of public policy and a substantial difference between medical care providers and.other
tortfeasors, said the court, r.flsagreemg wzth the suggestion that the legislation was
enacted for the relief of. medical care providers. The court also rejected the argument
that if a common-law right was to be taken away, somethmg must be given in return,
but pointed out that the law did provide a guid pro quo in that the coliectability of a
judgment was a matter of considerable value, The court also dismissed the defendant’s
contention that the automobile guest statute did not constitute some precedent for the
authority of the legislature to limit damages recoverable in malpractice cases. Aithough



the guest statute was not a limitation on damages per se, the court explained, i

affected the result of jury trials; since it prescribed an increase in the degree of
negligence which must be: proven to establish a claim. Furthermore, the court -
maintained that the Ieg;siature ‘was doing no more than the’ legislatures of other states
had 'done in the enactment of no fault stafutes in tort-actions, affirming that a: person .
had no property right or vested interest in any rule of the common law. '

Statutory cap on damages recoverable in medical ma&pract:ce action satlsﬂed prmcrptes '
of equal protection;: reducing health care costs and- encouraging the provision of medical’

services were legitimate goals, and rational relationship existed between those goals-and.

statutory means selected by Legksiature to accomplish them. (Per curiam, with three
}ustzces concurring and two ]ushces concurring in resuit.} Const. Art. 1, §3; Neb. Rev.
t.'§ 44 2825(1) Gourlev ex rei Gour!ev V. Nebraska Methodast Heali:h Svstem Inc o

In Fostar v South Camhna Dep tof Hlahwavs & Pubtsc ‘I“ransm f1992) 306 SC 519 413
SE2d 31, the court held that it was not'a ‘violation of ‘iequal protection. that under the
South Carolina Tort Ciaams Act the liability cap on damages recoverable.in medical
malpractice actions was: sxgmﬂcant y great@r than the'cap'on:other types of actions

;agasnst the state, A ;::lamt;ff who had recovered quite a high verdict’ against'the: state for
- injuries suffered in an automob; e accident: argued that the: appl;catmn of the ‘more"
- restrictive. hablilty cap to his verdict violated the equal protection clause because a’
‘greater recovery’ was allowed i med;ca ‘malpractice actions. The court observed that -

the' censt;tuttonailty of the generai ‘cap had been: upheld aithough the issue of the
dlsgaarate treatment of victims of physician and dentist tortfeasors had not been before
the ‘court. The proper-ahalysis of:the constitutionality ‘of the statute was the rational
basis test, the court continued, which required that the classification bear a réasonable
relation to the legisfative purpose sought tobe effected, that the ‘members of the class
were treated alike under similar circumstances, ‘and that the classification rested on-
some reasenabie ‘basis. The court observed that ong bas:s for: the distinction was’
expressed in'the statute, 5.C; Code Ann; §1 : .199@), which stated

‘that the higherlimits and mandated coverages were' a r‘ecogmtlon by the legislature of -
. significantly higher- damages in‘cases of medical malpractice. The purpose of the statute
.~ was to balance the need for services: and ‘demands for reasonabte taxes against’ the faxr z
“ reimbursement of m;ured tort victims,. said the.court, but it need not accomphsh the

purpose with delicate precasmn in‘order to survive a constitutional chaiienge Rejecting
the plaintiff's argurnent that'the rationale for-the higher limit'was erroneous because her
damages exceeded even that limit; the court said that a. legislative classification must be
3udgec£ by reference to characteristics typical of the affected classes rather than by a

-focus on selected, atyplcai exampies The fact that a classification resulted in some ™

meqwty did-not render it unconstitutional; the court continued, stating that the' piamtiff
had not met her burden of proof by a bare assertion that her damages were as htgh as
damages that might be assessed againsta physician or dentist, * -

A statutory limitation on the amount of damages recoverable by a malpractice piamtsff
did not-violate the equal protection clause of the Fourteenth Amendment to the Federal
Constitution, the court held in Etheridge v Medical Center Hospitals (1989) 237 Va 87,
376 SE2d°525. The plaintiff acknowledged that the correct test to be ‘applied was the
rational basis test; which would be satisfied if the challenged ‘classification promoted a
legitimate state purpose. The plaintiff sought to "second guess™the general assembiy by
claiming that its factual findings did not constitute a reasonable basis for limiting™
recaverable damages in a medical malpractice action, said the court, and that even if
there were some factual premise, there was no relationship betw_een the goal and the
means chosen fo attain it Based on-a'study and a report on malpractice insurance
premiums for physicians, the general assembly made specific findings and a legislative
judgment as to how the problem could best be addressed, said the court. It was
presumed to have acted within its constitutional powers, said the court, refusing to
conclude that the means chosen by the legistature to promote a legitimate state purpose
were unreasonabie or arbitrary.




Classifications created by statute which makes wrongful death actions against health
care providers-and their employees subject to damage limits generally applicable to
wrongful death actions, but does not expand class of claimants entitled to-recover for
loss of society and: compamonsth due to wrongful death of a patient caused by medical
malpractice to andude adult-children-of patient, are supported. by a rational basis, and do
not violate equal protéction clause of State Constitution. W.S.A, Const, Art. 1, § 1
W.S.A.-665.007, 893.55(4)(f), 895.04(4). Czapinski v.: St Francis Hosp., Inc., 236 Wis.

2d 316, 2000 WI 80, 613 N W.2d 120 (2000).
{b] \/ahdlty not upheid L

The courts heid in the folEow;ng cases that a statute Iamxtzng the total damages :
recoverable by a medical malpractice plaintiff violated the guaranty of equal protection.
The court in Wright v Central Du Page Hospital Asso. (1976) 63 1l 2d 313,347 NE2d
736, 80 ALR3d 566, struck:down a statutory provision which imposed a limitation on all
damages recoverable in medfcal rmalpractice actions, Ill; Rev, Stat. ¢h. 70, par, 101
~{1975), as creating. an- arbitrary classification amounting to special legislation in violation
of the equal protection provision: of. the Illmo:s Constitution. In. response to the plaintiff
malpractice victim's: argument that. the recovery. hm:tatton was.an- arbltrary classzﬂcataon
that unreasonabty discriminated against the most: ser;ously injured.. victims.of:. :
malpractice but.did not limit the recovery of - those victims-who suffered moderate or .
minor injuries, the defendants--a hospital association, a doctor, and a hospital supply -
company--argued that such unequal treatrment was necessary to deal with what they
described as the "medical-malpractice crisis.” In support of their contention that the
legistature had the 'power to set: limitations on recoveries, the defendants cited cases
upholding recovery limitations.in actions brought under the wrongful death act and the
dram shop-act. The court distinguished these cases,. however,-as involving rzghts created
by the legislature, thereby giving the legislature the concomitant power to fimit .
recovery, while the right to recover damages for injuries arising from medical
malpractice existed at common:law. Also rejecting the defendants' analogy. wnth the.
limitations: on. recovery under the ‘Workmen's Compensatlon ‘Act; the court emphas;zed
.that that law provided a qu;d pro quo'in that-the- employer assumed liability without fault
but- gave up the risk of large damage judgments, while the employee’s monetary
recovery was lmited but awarded without fault. The defendants'. -argument that the
provision limiting recovery-in-medical malpractice actions contained: a societal quid pro
quo in that the loss of recovery to some:malpractice victims was offset by lower
insurance premiums and lower med;cai costs was also countered by the court, which-
pointed out that since this quid pro quo did not extend to the seriously injured medical
malpractice victims, it failed to come within the workmen's compensation rationale,
Furthermore, the court emphasized, under-the recovery limitation in:question,the
seriously injured medical malpractice victim might not even be able to recover all
medical expenses, let alone damages for any other {oss suffered. Finally, the court
rejected the argument that the classification created by the legislature was not
unreasonable or.arbitrary since the legislature had the power to effect reform pne step
at a time, Acknowledging that under some circumstances the legislature might abolish a
common-faw cause of action without a concomitant quid pro quo, the court said that
nevertheless, to the extent recovery was-denied on-an arb;i:rary basis, it constttuteé a
special privilege in violation of the state constitution. -~
In Arpneson v.Qison {1978, ND) 270 NW2d 125, the court heid that a statute limiting the
liability of a gualified health care provider for all.claims arising from any one occurrence
of medical malpractice violated the equal protection clause of the North Dakota
Constitution, & 20, and that of the Fourteenth Amendment to the Federal Constitution.
The court considered the equal protection challenge to the statute in conjunction with
the challenge under substantive due process analysis because the test of validity under
gither clause was whether there was a close correspondence between statutory
classifications and iegislative goals. Noting that the legislature had attempted to meet




some of the anticipated constitutional objections to the legislation as a whole, the court
said it applied only to patients who "consented” to its provisions, in that ND Cent. Code
§ 26-40.1-04 provided that the statute applied when a patient elected to be bound by
signing an acknowledgment of consent onformsto be furmshed by the insurance
commissioner. However; in. situations: reqwrlng emergency treatment, a DErson-was .
conclusively: presumed:-to consent to treatment and in.the absence of.consent by'a
nonemergency patient, a physician was under no obhgatlon to:provide care. The court.
stated that while it:did not hoid that tort Elabtiity could never be ‘waived by contract, the
apparent: harshness of these provisions was-a factor in determmmg whether due. process:
and equal protection’ were violated. Observmg that the Iegaslature no doubt had the _'
authority to modify pre- existing law in many respects. included in the ‘:tatute the court -
indicated that the: ovaralE extent and effect of the modifications were matters to be.
considered-in the uittmate cfetermmat:on of the: const:tutsoﬁahty of the statute. "t“he court
also: stated that it.did not: hold, Qrieven: suggest that no rtght cou!d be i;mztﬁﬁi or.
wzthdrawn wrthout providing a- qued pro.quo;-but. that any. limitation.or elimination of a:
pre- ex;stmg right couid not:be. arbitrarily imposed. Noting that: no state.court-of last -
resort-had uphe!d a hm;tatlon as low as the one imposed by, the statute, the: court satd
-that it was .common kngwieége that Some. severeiy injured persons‘had normal’ itfe
expectancxas and the cost of care requsred ‘might:-well exceed the amount.of the
statutory: i;mstai:non The limitation: of recovery’ did: not prcmote the stated aims: of the
statute, conciuded the court; potntmg out thatit’ d;d not: ‘provide adequate compensatton
to patients with-meritorious ¢laims, and did the ‘opposite for the.most.seriously injured
claimants, while doing:nothing to eliminate nonmeritoricus claims, and although the -
restrictions on recovery might-encourage physicians to enterinto practice and remain in -
practice, they did so only at the expense of patients with.meritorious claims. Examining
the basis for #eg:slatwe action, the court said that the incidence of malpractice claims in -
the state was far lower than average, and ‘while'the ieglsiature had been advised. that .
insurance rates were: determmed ‘on-a:national:basis, the evidence in . the case.indicated .
that either the legislature was misinformed-or subsequent events had chaﬂged the
situation substantially.: The-finding of. the trial court that there did not.appear to be an -

. avax!abxi;ty or. cost crisis as to. med ical mai;aractice msurance ‘based on evidence that

- oneof the iargest msurance companies was. acceptmg appticatrons for maipract;ce

. Insurance in the state at rates lower than the national average, and premiumsin the .
state were the sixth lowest in the United States, was not clearly erroneous, said. the
court. The actas a-whole was unconstttutsonal the court concluded, becausethe. .
legislature 'would not have enacted the act without the: provisions dec!ared mvai;d
iEN47i partacuiarly the statutory iemﬂ:atzon on recovery in maipractace actlons E

g3 ' SC : d:623; 4 wh;ch the
court, while not mvahdatmg a ctamage iimttataon on maipracttce sUits per se;- mvaiedated 5
on‘equal. protection grounds a statute Jimiting the general immunity of chantabie
hospitals further than the immunity granted to charitable organizations as a whoie The
medical malpractice defendant:had moved for partial summary judgment, alleging that
S.C. Code Ann.-§ 44-7-50 (1977) limited its liability in the malpractice action to the
lesser amount applicable to charitable and governmental hospitals. The plaintiff sought
damages limited only by 35.C. Code Ann, § 33-55-210.{1977), which limited:the liability .-
of any charitable organization, but allowed a bigger.recovery, and also allowed judgment
against its employees for reckiess,; willful, or grossly negligent conduct, . In order o -
satisfy equal protection, said the court, the classification must bear a-reasonable relation
to the legislative purpose sought to be achieved, members of the class must-be treated
alike under similar circumstances, -and the classification. must rest on some rational
basis. While reducing liability of health care providers was. a legitimate purpose, the
court continued, there was no rational basis for distinguishing between charitable
hospitals on the one hand, and medical providers of goods and services, such as the Red
Cross, on the other. Therefore, the statute limiting the liability of charitable hospitals -
was violative of equal protection, the court concluded, and the trial court properly held
that the more general statute governed the malpractice plaintiff's recovery.




g 18, Under due process ciause

The content:on that a statute hmstang the total damages recoverable-in a medical
malpractice action was validinder the right to due process of an was upheid or.deemed
supportabie by -the courtsiin the foltowmg CASES, :
Accord, as to the Federal Constitution, and applying the Virginia_court's ho!d;nq as to the
state constitution, Boyd v Bulala (1989, CA4Va) 877 F2d 1191, ctfd ques ans 239 Va
218, 389 SE2d 670; ans conformed to (CA4 Va} 905 F?.d 764 17 FR Serv 3d 351 tater
proceeding (WD Va) 751 F Supp 576,
A statute limiting the total damages recoverable in‘a medical maimracttce action did not
violate the due process clause 'of either the:state or federal constitution, the court held
in Knowles viUnited States {1993, DCSDY 829 F Supp 1147, affd, in part, ques certified,
{CAB SDY 29 F£3d 1261, The malpractice plaintiffs apparently urged a “substantive due
process? claim alleging-that the statute arbitrarily deprived them of the right to recover
more than the statutory. iimzt in'damages, said the court. Since'no fundamental right
was involved,; ‘the court contmued the rational:basis test must be applied,: referring to
its discussion of the constitutionality of:the’ statute under equai protectton [EN48in
which the:court found that there was a rational-basis between the Jegisiative goai of
addressing a perceived. medical malpractice insurance:crisis and. the damages cap found -
in the:statute. As for its validity under the state constitution's due process clause, S:D.
Const. Art. VI; §2, the court noted that the plaintiffs:had not asserted a deprivation of
any recognized liberty or property interest protected by the state constitution. Even
were the court to find that the right to-recover damages was of sufficient importance,
the statute did not offend the principles of due process, the court continued. Since'it was
reasonable for'the legislature to believe that-a cap on malpractice damages would
stabilize malpractice insurance premiums; the court-found that the statute bore a
substantial relation tethée evil perceived by the legislature.
See Davis v Omitowoit (1989, CA3 VI) 883 F2d 1155, &4, in'which the court, re;ectlng
a ma!pract;ce pia;nt;ff‘s claim that a statutory limit on noneconomic damages - '
._jrecoverabie in maipractace actions violated. due’ process; ‘said that its analysis was
~aqually appi;cabie te an amended version: of the statute iim;tmg all damages recoverable
m such actions.

Scholz v Metro ohtan Pathoio ists, P C io 1 P2d 901 reh den (Colo)
1993 Colo' LEX1S:502, the court held that hmltatlons on damages awards recoverabie in
medical maipract:ce actions; on the total damages recoverable and on noneconomic
darnages in'a lesser amount, did not.violate the right to due process. of law. The plaintiff
apparently argued that because the statute imposed limits on. potent;ai damages
awards, itinflicted a deprivation of property without-a hearing, 'said the court. The
constitutional guaranty of due process was applicable to rights, not remedies, replied the
court, and there was no property right, in the constitutional sense, in any particutar form
of remedy. All that was guaranteed by the Fourteenth Amendment was the preservation
of substantial rights to redress by some effective procedure, the court concluded and
thus the limitation was not unconstitutionat. -~ .

v _State Bd. of Medicine (1976) 97 Idaho 859 555 P2d 399, cert den 431 1S
914, 53 LEd 2d 223,97 S Ct 2173, the court rejected the argument that statutory
limitations on recovery in medical malpractice actions were enacted without a quid pro
quo and therefore constituted a denial of due process, but refrained from a decision on a
second claim that such limits constituted ‘a denial of due process in being arbitrary and
without any relation to a particular injury which might result from medical malpractice.
The provisions in question, 1.C. §§ 39-4204 and 39-4205, which were portions of the
1975 Idaho Hospital-Medical Liability Act, set a ceiling on recoverable damages for
actions against physicians of a certain amount per claim and a certain amount per
occurrence, and similar ceilings on recoverable damages for actions against acute care
hospitals, with an alternative limitation comprised of a lesser sum muitiplied by the total
number of beds in the hospital. After indicating that the appropriate due process




analysis would ascertain (1) whether the interest involved was a cognizable liberty or
property interest, and(2) whether the challenged iaw bore a rational relationship to the
preservation and promotion of the public weifare, the court turned to the claim-that the
statutory limitations onrecovery in medical malpractice actions were invalid because.
they were enacted without a corresponding quid pro guo. The court, tracing ‘the idea -
that-due process:imposes a'quid pro quo requirement, concluded that the United States
Supreme Court did not intend to engraft upon the traditional due process test an -
additional standard -when the challenged statute involves alteration-of some existing
common-law doctrine. The court <ited various opinions of the United States'Supreme
Court in:which it-had declared; without reference to'a quid ‘pro quo requirement, the
principle that common-law rights were:not'beyond the legislature's power to-alter. As to
the second argument that such:limitations were unreasonable and arbitrary; since there
was no relation between the - monetary limitations placed on a recovery andiany oo
particular injury which had resulted from medical malpractice, the court indicated that it
did not necessarily agree that the amounts were selected for no other reason than
political convenience; As articulated in.the Act; the legislative purpose was'to create a -
stable insurance ‘market with reasonable rates, thereby securing a climate for continuous
health:care services tothe people of the state. Expressing ‘considerable doubt that the
purpose of the limitations as declared in the Act wasin fact the true object of legislative
concern, as well as doubt as to the relationship between the challenged fimitations and
the legitimate public purposes which the Act might be said to'serve, the ‘court-deemed it
prudent to refrain from.a decisionon the guestion' of due process without more facts. -
Remanding on this'due process claim, the court-emphasized that the remand was limited
to the production of facts and that it.did not-mean to depart-from what it had uphéld as
the traditional standard for consideration of questions of due process.=: . 71

In Johnson v St. Vincent Hospital, Inc. (1980) 273 Ind 374, 404 NE2d 585, the court
held that a statute providing for limitations upon the total amount recoverable forinjury
due to:the negligent conduct of health care providers was constitutional under the ‘due
process clausesof the: Indiana ‘Constitution; Ind. Const.-Arti1, § 12, and the ‘Fourteenth
Amendment to the United States Constitution. Treating the analysis Under the state
constitution's:due process clause together with the guaranty of a complete remedy. for

.+ injury done to one wronged, the court said that the legislation . would be sustained if it . -
- was a proper exercise of the state’s police - power: for:the promotion of the peace, safety,

health, or welfare of the public, and if the recovery limitation were a rational means to
achieve the goal which the legislature sought to achieve. The limitations of theact. -
applied when a health care provider voluntarily qualified to come under'its provisions, -
observed the court, and under Ind. Code & 16-9.5-2-2, a patient’s total recovery for -
injury ‘or death was fimited, and the liability of a health care provider. was limited to a =
lesser amount per occurrence under Ind. Code & 16-9.5-2-2(b). Under Ind: Code.§ 16~
9.5-2- 2{c), adamages award in excess of the total lizbility of all health care providers
was paid from a patient's compensation fund, 'up'to the amount limited by the statute.
The court observed that two other statutes involving allocation and limitation of the
expense of the risk of injury had been upheld against similar challenges: A federal
statute placing liability upon coal-mining operators to compensate former employees
who had worked in the mines for disability due to black lung disease, and another
federat statute which placed a doliar limit-upon the aggregate liability of licensed private
companies and the government due to a single nuclear accident, There was a certain
degree of arbitrariness in selecting the individual employerto be the sotrce of
compensation for its employee stricken with black lung disease; said the court, ‘and
there was a similar arbitrariness in selecting injured patients to carry the burden
imposed by the recovery limitation of the statute. As to limiting nuclear accident liability,
the-court pointed out that the situation involved the lack of an effective risk-spreading
device in:a private industry and a public need to have the industry provide services, not
unlike the circumstances in the health care industry. In both situations, the government
established a form of government-sponsored insurance, set limitations upon liabiiity,
and placed the burden of the limitation upon persons injured by the industry, explained




the court, aﬂd the hm tataon r:m recovery WBS the natural consequence of the
estabhshment of a.kind .of - insurance program, -providing-a factor for:calculating
premiums and charges to. those covered: Although-the badly injured plaintiff may not
recover full damages, at the same time, the: damage limitation is farge and its probable
ability. to fully: compensate a farge- proportaon of:injured patients cannot he: 1gnored the
court asserted, and badly.injured patients ‘would have little or no chance of recovering a
large sum.if the evil the act-was intended to prevent were to come about, Tothe extent
that the limitation upon recovery was successfui n-preserving the avaiiabsitty .of health
care services; it: d d so to'the. beneﬁt of the entire community, including a badly injured
plainkiff requsr;ng sagmﬂcan* care after the act of negligence,: ‘said:the court. Since there
was evidence in'the: record:that. the Iegasiat;on was achfevang its intended goal; the court
concl uded that the limitations were:not- arbitrary and irrational, but furthered the public
purposes of the.act'in.a manner consistent with due process of law guaranteed by the
state and.federal constitutions. Neither was due: process denied in that the limitation
created-an irrebutable: presumption that an injured patient’s loss could never: exceed the
limitation’ preciud;ng him: from. proving otherwise, the court continued; since the statute’
“did not require:the trier of fact to infer: that the. pat;ent‘s damages were: less: than the"
'statutory {imit; and it was rmt a presump_t;o_n which prevented a greater recovery, but
rather the policy of thedaw as reflected in ithe statute. i :
Patlent was: affordeé a constxtutlonaily adequate remedy, i actaon agamst hospttai ancf
state for medical maipractzce, ‘although damages were. statutorily capped at $500,000;
damages cap statute was: rationaliy related to state purpose:of assuring: contmuect
availability-of: quality. health: care, LSA-Const. Art: 1, § 22; LSA-R. 5..40:1299.39.-
Armangd ¥, State Deot ef Health and Human Resources 822 50 2d 671 (La Ct Am)
ist Cir. 2002 s .
See. Prendercsast v Netson (19?’7‘) 199 Neb 97 256 NWZd 657 § 17ia! a plural;ty
opinion; in; ‘which the court,-treating challenges to the:statutery Jimitation.on the total -
amount of darnages recoverablein a. medtca! maipract;c:e action in the Nebraska'™
Hospitai-Medical Liability. Act,-Neb. R.S. 88 44- ; 2855 (Supp. 19761, ‘under the
.equal: pmtection and due process clauses of the state:and. federai constututgons together,
“‘held that the statute did not vm!ate either constztutional guaranty.” :
- But see§ 17[b] for.a North’ Dakota case mvahdatmg a statute hmltmg the totai damages g
recoverable i ina medic:ai malpractice. action on substantive due process. greunds,
Arneson v Olson (1978, NDY 270 NW2d 125, in which the court considered the
substantive due process challenge to.the statute in con;unctlon with the challenge under
equal protectlon because the test. mvolved——that there must'be close correspondence
between statutory ciasssﬁc:atlons and. legisiative goals--was: very similar. Qo
In Etheradqe v.Medical Center Hosmtats {1989}.237 Va 87,:376 SE2d 525 the court heid-
that.a statute: i;mztmg the total damages’ recoverable for any injury.to, or death of,a
patient in a medical malpractice action did not violate the due process clauses of -éither
the V:rgama (Va; Const, Art. 1, §11) orthe Federal Constitution (U.S, Const. Amend.
X1V, § 1}. The malpractice plaintiff whose damages had been reduced pursuant to the
statutory limitation contended that she had:been deprived of an effective opportunity to
be heard since the statute purported to preordain the result of the hearing, creating 2
conclusive presumption that no plaintiff's damages would exceed the statutory Himit. The
court said that the plaintiff had not been denied reasonable notice and a meaningful-
opportunity to be heard,; because the statute had no effect-on her right to have a‘jury or
court render an-individual decision based upon the merits of her-case. Unlike the -
administratively mandated maternity leave rule which had been held invalid, replied the
court, the statute created no presumptions whatsoever regarding the individual merits of
her medical malpractice claim, merely affecting the parameters of the remedy available
to her after the merits had been decided. As to a deprivation-of any substantive-due
process right, the court continued, a party had no fundamental right to a particular-
remedy or a full recovery in tort. The statutory limitation on recovery was simply-an
economic regulation entitled to wide judicial deference, the court continued, which must
be upheld if it is reasonably retated to a legitimate governmental purpose because &




infringed upon no fundamental right. The purpose of the statute, to maintain adequate
health care services in the' commonwealth, bore a reasonable relationship to the
legislative cap, insuring that health care providers could obtain’ affordabte medical -
malpractice insurance, said the caurt Referr;ng to a study.in a report: authortzed by the
General Assembly on malpracticesinsurance premiums, and the: preamble to the

legi islation setting:out the: Ieg;slatwe fmdangs the caurt hetd that substantwe due

process had not been vio ated :

g 19. Unéer. r;ght to -tnal by jury

[al Valz{i;ty upheid

The rnght tc tnai i:)y jury was not transgressed by a statute irmttmg the total damages
recoverable by a ‘malpractice plaintiff, the courts heid in the following ‘cases,
Accord, as to the Federal Constitution, although an‘earlier case heid to the contrary,

[FN49] and applying the Virginia court's holding ‘as to the state gonst:t;,;txon. Boyd v
< Bulala (1989, CA4:Va) 877 .F2d 1191, cifd ques ans 23 Va 218,38
“conforied to. (CA4 Va) 905 F2d 764,17 FR Serv 3d: 351, later proceedmg (WD Va) 75 '
'E.Supp 576. The ¢ourt added another reason for rejecting the contention thatthe - - -

statutory damages limitation:in medical’ maiprac‘caca actions’ violated the right to traai by
jury under the Seventh Amendment, stating that it was axiomatic that the Federal

Constitution did not forbid the creation of new rights ‘or the abolition of old ones

recognized by the common law to attain-a permissible legislative objective. If the’

legisiature could completely abolish.a cause of action; the court coracluded it cochi also
limit the damages recoverable, . -

In Knowles v United States (1993 DpC SD) 829 l“-“ SUDD 1147 affd ine part ques certaf:eci
CAB SD) 29 F3d 1261, more fully reported in & §:17[al; 18, an action: ‘againstthe
United States under the FederalTort Claims Act, the. court held that the issue of whether
a statute limiting the total'damages’ recoverable in g matpractice action violated the right”
. to ajury triab.under the South Dakota Constitution was: moot. The Unsted States wanver N

of sovere;gn 1mmumty was itmated under the FTi CA {' 8 4 - 346} _
'observed the court,;and absent ‘that limited waiver; the: pta;ntaffs wou%d have no cause of
action. There was no'right to a jury trial Under the FTCA, the court explained, and
therefore there could henoissue of a ViOi&th?’l ef the pEamtaffs rsght to }ury tnal under

s, D Const Art VI, S 6. subsec 2 :

. PG, 1 3 Ceio 851 P d 901 reh den (Colo)
1993 Co o} LEXIS 502, the court held that a state statute’ E:mttmg both the total damages”
recoverable by a maipract;ce pia:ntsff andithe amount of the total which might be
awarded for noneconomic loss and injury: did .not violate the state ‘constitution's guaranty
of the right to jury trial. The statute, 6A C.R.$.'§.13-64-302 (Supp. 1992), provided that
the total amount recoverable for all damages for a course of care from all defendants in
any civil action for damages in tort brought against a health care professional or a health
care institution could not exceed a certain amount, present value per patient, including
any derivative claim by any other claimant, and noneconomic damages were limited to a
lesser sum, present value per patient, including any derivative claim by any other
claimant. After.deciding-that the statute was in fact applicable to the plaintiff's cause of
action against an uniicensed, nonprofessional lab technician, the court rejected-the
argument that in limiting the amount of damages the statute unconstitutionally infringed
on the right to a jury trial in civil cases, stating that for over a century, Colo. Const. Art,
11, § 23, had been interpreted as not guaranteeing a jury trial in civil cases as a matter
of right. The court declined the plaintiff's invitation to overrule prior authority,
reaffirming the traditional interpretation -of the constitutional provision, and concluded
that because the right did not exist under the state constitution, it followed logically that
the provision hmltzng the plaintiff's abx%xty to recover damages did not weiate that
“right.”




The statutory {imit on the total damages recoverable in-a medical malpractice action did
not violate the state constitytional right to a trial by jury,-the court held in Johnson v St,
Vincent Hospital, Inc. (1980) 273 Ind 374, 404-NE2d 585: The malpractice plaintiffs
argued that the right to. trial by jury.inciuded the right to:-have the jury determine all
damages. The court pointed out that the issue of damages had been determined by the
jury, prior to a request made to the trial court under the statute to determine the
amount due from the patient’s compensation fund, and therefore the statute did not
withdraw the fixing of damages in excess of the statutory Hmitation fromy-the jury at all.
The right to have a jury assess the damages in a case properly tried by a jury was not a
limitation upon the authority of the legislature to set limits upon damages, said the
court. The legislature may terminate an entire valid and approvable claim through a
statue of limitations, or may validly cause the loss of the right to trial by jury through
failure to comply withthe reguirement of asserting the right:by procedural rule, the
court pointed out. The right to have the jury assess damages was available, said the
court, subject to the policy of the: }egsslataon that recoveries be limited, andno more was
required-by Ind. Const: Art. 1,:8 20. : .
Statutory:-cap.on: damages recoverabie in med;cai maipractice action does not- woiate
constitutional right to jury trial. (Per curiam, with three justices concurring and two
}ustaces concurring in result. ). U.8.C:A. Artcci& 1 §:6; Neb:Rev.St, § 44-2825(1). Gour!e
ex rel. Gourley:y. Nebraska Methcd:st Heatth Svstem 1nc 265 Neb 918 663 N; W 2d
43 {2003). .
A statute Eimitang the total damages recoverabie for any m}ury to, or death of, a pat;ent
in a medical malpractice action did not violate the state constitutional right to trial by
jury, the court heid in Etheridge v Medical Center Hospitals (1989) 237 Va 87, 376 SE2d -
525. It was well settled, said the court, that Va, Const. Art. 1, & 11, did not preserve‘or
guarantee the right of a trial by jury except inthose cases in which it existed when the
constitution was adopted.- Both historically and in the:present, the court.continued; the:
resolution of disputed facts was a jury's-sole:function, which, without question, extended
to the assessment of damages. Once the jury has ascertained the facts and assessed the
damages, however, said the court, the constitutiopal mandate was satisfied and the
limitation’ on: med;cai malpractice recoveries contamed in:Va. Code §8.01-581:15 cisd
nothing more than establish the outer limits of a remedy provided by ‘the.general
assembly. A remedy is a matter-of law, not a matter of fact, the court observed, and the
trial court applied the remedy's limitation only after the jury had fulfilled its factfinding
function. Moreover, the common law never recognized a right to a full recovery in tort,
the court explained, and aithough a party has the right'to havesa jury assess damages,
there was.no right to have a jury dictate through arn award the legal consequences of its
assessment. The jury's function was to resolve the facts and assess the damages, and
when the triat court applied the law, reducing the verdict in compliance with the
statutory cap and: the remedy prescribed by the general assembly, it did not infringe
upon the right to trial by jury, the court concluded.

[B] Validity not upheld

In the following cases, the courts heid that the right to trial by jury was violated by a
statute limiting the total damages recoverable by a medical malpractice plaintiff.

See Ray v Anesthesia Assocs., P.C. (1995, Ala) 674 So 2d 525, § 19[b]l.

In Kansas Malpractice Victirs Coatition v Bell {1988) 243 Kan 333, 757 pP2d 251
{criticized by Bair v Peck, 248 Kan 824, 811 P2d 1176), [FN50Q] the court held that a
statute limiting the total damages recoverable by a medical malpractice victim, and his
recovery for noneconomic loss in a lesser amount, and requiring that any recovery for
future economic loss be reduced to present value and invested in an annuity contract,
violated the state constitutional guaranty of the right to trial by jury. An award for
current medical expenses also came under the cap, although a plaintiff in need could
later petition the court for supplemental benefits up to an additional amount for future
medical care. The case was a declaratory judgment action brought by a group of medical




malpractice victims against the Kansas Insurance Commissioner in his capacity as
administrator of the Health Care Stabilization Fund. The fund was financed by
surcharges based on premiums paid by health care providers for primary insurance
coverage through another state agency, the Joint Underwriting Association, and was
responsible for payment of damages awards above the primary coverage limits. The
court ohserved that the limitation on the fiability of the fund was not.at issue, because
as a state-run insurance company, its liability could be limited by the state in any
amount, but the limitation on a negligent health care provider's liability was claimed to
violate the right to trial by jury. It was very difficult to recover damages in a medical
malpractice case, noted the court,: pointing out that in one decade, the fund had settled
and paid only 135 cases, of which.only 5.19 percent were cases in ‘which more than the
statutory limitation was paid. Observing that the Bill of Rights of the Kansas Constitution
existed to see, not'that the will of the majority ‘was carried out, but that the-rights of -
minorities were protected, the court said that trial by jury was guaranteed only:in those
cases where it existed at common law, which, however, aliowed for the recovery of
darnages for negligent injury. The jury's traditional role was to decide issues of fact;
including the determination of damages, stated the court, and the statute. restricted,
before frial, the amount.of: damages avallable to those most severely injured, and also
restricted access to whatever recovery was received through the requirement of .
annuities, which invaded the province of the jury and-infringed the right to a jury trial.
Pointing to the traditional distinction between legal and equitable actions, the court
explained that the right to a jury trial turned on the type of remedy sought, and it would
be illogical to find that a jury, impaneled because monetary damages were sought, could
not then fully determirnte the amount of damages suffered. Although the legislature could
maodify the right to a jury trial through its power to change the common law, the court
continued, such modification must meet due process-requirements and be reasonably
necessary for the public welfare. The legislative means. selected must have a-real and
substantial relation-to the objectives sought, which may be-accomplished by a substitute
remedy, said the court. However, in return for former rights of recovery in malpractice
actions, said-the court, the injured patient did not receive prompt payment (as'in no-
fault insurance).ora reduced ‘burden of proof (as in workers" compensation}..-The court
re}ected arguments that, as a substitute benefit; p!amtlffs would receive: reguiar
payments, unattachabte by creditors; the benefits of lower cost health care because
doctors would save money on their insurance and pass the savings on to their -
customers; more doctors able to continue their practices; and a‘guaranteed recovery
because of doctors" insurance coverage under the act. Health care providers had been -
required to carry liability insurance; in order to practice, for over 10 vears, replied the -
court, thus providing medical malpractice: plaintiffs. with a‘source of recovery which was
not increased by'the legislation. The savings promised by the statute did not outweigh
the plalntiff's lost rights, the cdurt continued, because the estimated 5- -percent decrease
in the fund surcharge on insurance premiums would result in at best a minuscule
savings to each patient. In return, the terribly injured patient was denied all remedy for
those injuries and losses which exceeded the statutory cap, said the couwrt, so that the
substitute remedy was truly inadequate. Characterizing the limitation as a statutory,
compulsory, pre-established remittitur, the court pointed out that remittitur was allowed
enly when, in an individual case, the amount of damages shocked the conscience of the
court, and only by providing the injured plaintiff with the option of accepting the
remittitur or asking for a new trial. It was clearly the faw that damages were an issue for
the jury alone and not to be arbitrarily limited by the court, the court concluded.

In Mote ex rel. Mote v Satcheli (1992, F DC Kan) 1992 US Dist LEXIS 20329, the court
rejected the malpractice defendants’ argument that the statutory limitation on damages
recoverable against a health care provider, K.5.A. § 50-3407, was constitutional based
on Kansas Supreme Court decisions [FN51] upholding other restrictions on damages.
The court said it had previously refused that proposition in an unpublished opinion,
recognizing that the supreme court had gone to considerable length to avoid overruling
Kansas Malpractice Victims Coalition v Beli (1988} 243 Kan 333, 757 P2d 251 (this




subsection). The--maipractice plaintiffs’ motion for-a.determination of law in advance of
the settiement conference in the action that, inter alia; the statute limiting damages
against the health care:providers was inapplicable to their claims was therefore granted.
For a Virginia case holding a limitation on total matpractlce damages invalid under the
constitutional. rtgh: to }ury tnal sea § 19§aj '

[c] ——Exceptton as to lsmntatton on iaab;ilty of pat:ent S compensatton fund

The.court. heid in: the foliow;ng case that a statute Elmatang the total demages recoverabie
by-a malpractice plaintiff from 'a state- eperated patseﬂt 5 campensattsn fund dld not
violate:the right tostrial by-jury.

In Kansas Malpractice Victims Coal it;on v Seii (19883 243 Kan 333 757 PZcI 251
(criticized on other.grounds by Bair.v Peck,:248 Kan 824, 811 P2d 1176), more fui!y
reported in §:19[b1, the court, in deciding the validity of a statute limiting-the total
recovery. of a medical malpractice plaintiff-under the state constitutional right to trial by
jury, observed that the limitation on the liability of the patient's compensation fund was-
not at'issue, because, as a state- run msurance company, 1ts kab]hty could be itmfted by
the state in any amount ]FE\éSZf 5 : : :

82 Under guaranty of open courts

[a} \laladtty upheid

Under the guaranty of open. courts, the courts held in the foitowmg cases that statutes
limiting the.total damages recoverable by a-malpractice plaintiff were wvalid. : :
In Knowles v United States (1993, DC $D) 829F Supp 1147, affd, in-part; ques cemﬂed
(CA8 SD) 29 F3d 1261, more fully reported in'§.§.17(a], 18, the court heid that'a
statute cappmg the damages recoverable in a medical maipractice action did not bar

"Noting that the !egts!ature r:ouid 1mpose reasonab!e rest:ncttons upon avaliabie remedles
the court said that it'was a valid -exercise of legaslatwe discretion to'enact SDCL- § 21-3-
11, which did not eliminate an available remedy or bar access to the courts. =
In Jones v State Bd. of Medicine (1976) 97 Idaho 859,555 P2d 399, cert'den 431 US

914,53 L Ed 2d 223, 97.5 Ct 2173, the court held that-the provision of the 1975 Idaho
Hospital-Medical Liability Act, placing: limitations on damages recoverable in medacal
maipractice act;ons, 1.C..§§-39-4204 and 39- 4205, did not contravene the state -
constitutional provision prohabntmg a denial of the. right of citizens to-a redress-for .
injuries,.reversing a trlai court's Judgment to the contrary. The Act set a celimg on-
recoverable damages for actions against physicians of a certain amount per claim and a
certaln amount per-occurrence, and similar ceilings on recoverable damages for actions
against acute care hospitals, with the alternative of a ceiling based on a certain amount
multiplied by the total number of beds in the hospital. The state constitution provided as
follows: "Courts of justice shall be open to every person, and a speedy remedy afforded
for every injury of person, property or character, and rights and justice shall be
administered without sale, denial, delay or prejudice.” The court pointed out that the
holding of the triai court was predicated upon its belief that by this provision, the Idaho
Constitution effectively adopted the common law as it existed in 1890-and thereby
preserved the common-law right of acticn for medical malpractice. The trial court further
reasoned that while the legislature may alter common lfaw remedies, it must-provide
substitute procedures or remedies in fieu thereof or it cannot deny a remedy which
existed at common law. The court said that to adopt such reasoning would be to hold
that the common law as of 1880 governed the health, weifare, and safety of the citizens
of the state and was unaiterable without constitutional amendment, Pointing out that
nothing in the above-quoted section of the constitution either explicitly or implicitly
prohibited legisiative modification of common-law actions, the court emphasized that the
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common law prevailed:in the state.by legislative enactment and could, therefore, be
repealed by the legl islature either expressly or by the passage of a !aw 1ncon51stent wsth
the.commeoen lawona’ partinular subject

See Johnson v St. Vincent Hospital, Inc. (1980) 2“73 Ind 374 404 NEZd 585 gw in
whichithe court held that a statute providing for limitations upon the total amount
recoverable for injury:due to ‘the negligent conduct of health care providers was -
censtntutronal under the state constitution’s guaranty ‘of a complete remedy for injury, -
treating the issue in cora;jastaon with its analysis of the statute's validity under the due
process. clauses of the state and federal constitutions.

Limitation on recovery under’ provision of Indiana Medical’ Maipractsce Act 'which -
establishes a statutory damages cap does not violate open courts provision of State
Constttuticm West's A TiC ConstoArt, 15 12; West's A.1.C.-34-18~ 143, indiana
Patient’s Compensation Fund v. Wolfe, 735 N.E.2d 1187 (Ind.-Ct. App,:2000)."  ~

Statutory cap on-damages recoverable in- ‘medical malpractice action does not violate
open courts provision of State Constitution. {Per curiam; ‘with three: Justices concurring
arnd two 3ust;ces concurrmg 4 resuft Y-Const. Art. 1 § 13 Neb Rev 5t 8 44- 2825( 1),

- N W, 2d 43 (2003')

'[b] Vaiudnty not upheid

A statute hm;tlng the totaI damages recoverabie ina maiprac:tece actton wo!ated a’
constitutional:guaranty ‘of open courts or: the ragm: te a remedy for snjury, the court held
in.the following case. | i
Statutory-limitations on the: ﬁght of a med:cai maipractice p!amt:ff to fuIE recovery:.
violated & 18 of the Bill of Rights of the Kansas Constitution, the right to'a remedy by
duecourse of law, the court held.in Kansas Mal: Stactice Victims Coalition' v Bell (1988
243 Kan 333, 757 P2d 251" (cnt;c&zed by Bair v Peck; 248 Kan 824, 811.P2d 1176).
[FN53] Observing that the legislature was permitted-to modify remedies when required
by public policy; the court:said that dueprocess: requ:rements must'be met, and when'a’
- common-law remedy: was modified or abolished, an adequate. stubstitute remedy must be-
right to o remedy by limiting -
“recovery for nongconomic 3055, overall loss; and by forcmg ‘successful pfamtaffs to accept :
their award: over a number of years by means. ‘of ‘an ‘annuity contract, the court '
observed. The court reviewed other statutes which had beén struck down’ because they
abolished or restricted full remedy for:an injury, such as a statute requiring'a :
prospectzve libel p laintiff to give notice before: ﬂimg a'suit and hmltmg damages to actuai a
money. damages ifa newspaper retracted the’ atlegadly: libelous statement. Statui:es
abolishing charitable immunity, and a later statute immunizing charitable assets from
gamashment were also overturned on‘the same basis, observed the court. “The Eatter :
limited-a patient's recovery to the extent of the’ hosputai s insurance coverage “ans
arbitrary limit, said the court,’and the statute at issue similarly cut'off recovery at
arbitrary amounts. The right to a remedy meant the right to a full remedy, the court
continued, regardless of the likelihood of recovery. This principle must invalidate even
the provisional higher limit on recovery for future medical expenses which can be"
applied for by a plaintiff for whom the original limit on recovery proved insufficient. The
forced remeady of recovery of future damages by annuity also violated the common-law
right to a remedy, said the court, forthe annuity ‘provided for was'a contract owned and
controlled by someone-else, and while a plaintiff could certainly agreeto accept his’
judgment in-the form of an annuity or in‘any other form he chose, the concept of forcing
him to accept an annuity limited his remedy and there was always the risk of default,
however slight. The court rejected the contention that malpractice plaintiffs received an
adequate quid pro quo for the limitations on their right to recover. Health care providers
have been required to carry malpractice insurance for over a decade, said the court, so
the plaintiffs receive nothing new in this regard, and if it were not for having received
negligent health care, the victims would not need to have continuing health care




guaranteed, by statutes which supposedly will lower the cost.of insurance, encouraging
doctors to continue their practices. While the constitution did net guarantee a recovery
in the sense that every judgment debtor will. be able to pay, there was a difference .
between access to.a-source.of recovery and the rught 10 a . remedy in'due course of law,
said the court, The legislature may legally- abolish the fund: or:cap its-liability,; ‘but cannot
abolish the right, by cappmg a p a;ntiff’s recovery wethout Qrovzdmg an adequate :
substitute. o . A ST : -

g 21. Under separatlon of powers cEause

A statute %umntmg the tctai damages recoverable m a maipracttce action ciaci not-violate
the constitutional prescr;ptzon of the separattora of powers the. courts heid ;n the
following cases. .- '

As to.the Federal Constttutlcn the court held in. Bovd V. Bufala (1989 CA4 Va‘; 8?7 Fad
1191, otfd gues ans 239 Va 218 389 SE2d 670, ans conformed to (CA4-Va) 905 F2d
164,17 FR Serv 3d 351, later proceeding (Wb Va) 751 F-Supp 576, that ‘wrgmta 5 :
_statutory Imitation-on the damages recoverable in medical. maipractice actions coutd not
violate federaf separat;on Qf powers prmc;ples because those principles were not
-appl;cabie The law was settled that the doctrine of separation of powers emboched in
the Federal Constatutton was not mandatory for the states, observed the Court.
Statutory cap on damages recoverable in medical maipractace action does not: act as a
legislative remittitur or otherwise.violate ‘principles of separation of powers. (Per curiam,
with three justices concurring and two Justaces concurrmg in resu!t JRUES C Al Ari:;cle 25
1; Neb, Rev St.. 8 44-2825(1). . ; :

In Ethendc;e v Medma! Center Hosmtais {1989) 237 Va 87 37’6 SEZd 525 the court held
that a statutory fimit on the totai ‘recovery. of a: med;cai malpractice plaintiff d;cl not
violate the separation of powers provision set forth in Va. Consto Art 111, & “The.
plaintiff argued that the limit interfered with the power of the court to enter and enforce
its.own judgments and scught to circumscribe the discretion and- power of. }udecaal
' 3ofﬁcer‘s, converting: them into: mmasteraal agents ‘of the !egasEatwe c!epartment The. court
‘observed that:the powers of the courts were set forth.in Va. Const. Art. VI. §.1, which
provided that, subject:to the provisions refating to the powers and-jurisdiction of the
court, the general assembly should have the power-to determine the. originaliand :
appellate jurisdiction of the .courts of the commonwealth. The legislative powers were set
forth in-Va. Const. Art. IV, § 14, which specified that the general ‘assembly's authonty
extended toall sub]ects of leg:siat;on not forb:dden or-restricted therem “There'was"
noth;ng in the.common:law that was not sub;ect to repeal by the iegasiatur@ urifess ;t
had been re-enacted in a constitutional provision, said the court, and the Iegxs!ature had -
the power to provide, modify, or repeal a remedy. Whether the remedy prescribed in Va,
Code § 8.01-581.15 was viewed as a modification. of the common law, or as estabiishing
the jurisdiction of the courts in specific cases, it was a proper exercise of legislative
power. A court ignoring the legislatively determined remedy, and entering an award in
excess of the permitted amount, wouid be mvadang the provmce of the fegisiature, the
court concluded. . :
Statutory cap on damages in medscai malpractsce cases. dsd not woiate separat;or& of
powers doctrine or invade province of the judiciary; state constitution did not give
Supreme Court the exclusive authority to make rules governing practices and :
procedures to be used in courts. Const. Art. 6, § 5; Code 1950, § 8,01-581.15. Pu!iaam
v. Coastal Emerc;encv Services of Richmond, Inc., 257 Va, 1, 509 S.E. 2c§ 307 {1999).

g2 Umﬁer specsai legisiation clause -

The court held in the following cases that it was not a violation of tbe constitutional
prohibition of special legislation for a statute ta limit the total damages recoverable in a
malpractice action,



